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Plaintiff Roy A. Cooper, III, in his official capacity as Governor of the State of North
Carolina, pursuant to North Carolina Rule of Civil Procedure Rule 15 (a), seeking a declaratory
judgment under N.C. Gen. Stat. §§ 1-253-1-267 and North Carolina Rule of Civil Procedure 57,
and a preliminary and permanent injunction pursuant to North Carolina Rule of Civil Procedure
65, hereby alleges and says:

SUMMARY OF ACTION
1. Separation of powers is a bedrock principle the founders used to structure our state
government.

2. On November 8, 2016, the voters of the State of North Carolina chose Plaintiff
Governor Roy A. Cooper III ("Governor Cooper") to be their governor for a four-year term that
commenced on January 1,2017. Governor Cooper was sworn in as Governor of the State of North
Carolina on January 1,2017, and he currently holds that office.
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3. Governor Cooper worked to effect a smooth transition of power from Governor
Patrick McCrory. Governor Cooper's transition efforts included, among other things, taking all
steps necessary to lead the executive branch of our State government on January 1,2017. Central
to those efforts is the task of identifying persons to appoint as cabinet secretaries and to employ in
policymaking positions across the executive branch. It is critically important that Governor

Cooper find and employ people who share his views and priorities for North Carolina so that he
can exert control over the executive policy that is implemented.
4. However, as set out below, the leadership of the North Carolina General Assembly
moved on the eve of the Governor's assumption of office to curtail, in significant ways, the
executive powers that passed to him. on January 1. In. mid-December 2016, the General Assembly
passed two bills that, among other things, radically change the structure and composition of the
executive agency responsible for administrating our State's election laws, upend the manner in

which the leaders of the principal administrative departments within the executive branch of State
government are appointed, and fundamentally alter how the policymaking positions of the
executive branch are staffed. Those changes are unconstitutional because they violate the
separation of powers clause, the executive power clauses, and the appointments and exclusive
privileges clauses enshrined in the North Carolina Constitution.
5. Governor Cooper therefore seeks declaratory relief and injimctive relief to preserve
the status quo and ensure that the proper balance of power among our three branches of government
remains intact now that he has assumed office as Governor.
6. To be clear. Governor Cooper does not challenge the entirety of the Session Laws
passed in December 2016. The North Carolina Constitution provides the General Assembly with
authority to enact laws, and that authority was properly executed with respect to certain of the
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provisions of the Session Laws discussed more fully below. However, certain of the enactments
go too far. Specifically, the provisions challenged as unconstitutional are:
a. Part I of Session Law 2016-125, which dramatically restructures the State's
elections and ethics laws;
b. Part V of Session Law 2016-125, which confers an exclusive privilege upon a
single person with no benefit to the general welfare;
c. Part III of Session Law 2016-126, which is an unprecedented attempt by the
General Assembly to limit the Governor's authority to appoint the cabinet
secretaries he selects who will faitMully carry out his chosen policies and execute
the laws; and
d. the portions of Sections 7 and 8 of Part I of Session Law 2016-126 codified atN.C.

Gen. Stat. § 126-5(d)(2c), which seek to fundamentally change the state personnel
, laws by purporting to permit Governor McCrory to convert into "career State

employees" hundreds of political appointees holding positions he had previously
designated as exempt.

PARTIES AND JURISDICTION
7. Governor Cooper is the Governor of the State of North Carolina and is a resident
of Wake County, North Carolina.
8. Defendant Philip E. Berger is the President Pro Tempore of the North Carolina
Senate and, upon information and belief, is a resident ofRockingham County, North Carolina.
9. Defendant Timothy K. Moore is the Speaker of the North Carolina House of
Representatives and, upon information and belief, is a resident of Cleveland County, North
Carolina.

339058

-

3

-

10. Defendants lack sovereign immunity for the claims alleged herein, all of which
arise under the exclusive rights and privileges enjoyed by—and duties assigned to—the Governor

of the State of North Carolina by the North Carolina Constitution.
11. Pursuant to N.C. Gen. Stat. §§ 1-253-1-267 and North Carolina Rule of Civil
Procedure 57, Governor Cooper seeks judgment declaring two enactments of the General

Assembly to be unconstitutional: (a) Parts I and V of Session Law 2016-125 (collectively, "Senate
Bill 4," a true and correct copy of which is attached as Exhibit A); and (b) Part III of Session Law
2016-126 and the portions of Sections 7 and 8 of Part I of Session Law 2016-126 codified atN.C.
Gen. Stat. § 126-5(d)(2c) (collectively, "House Bill 17," a true and correct copy of which is
attached as Exhibit B). The challenged enactments are sometimes referred to herein as the
"Session Laws."

12. As further alleged below, a present and real controversy exists between the parties
as to the constitutionality of the Session Laws.

13. Plaintiff filed his initial complaint on December 30, 2016, and a temporary
restraining order was granted that day. On January 6, 2017, the Court entered a preliminary

injunction as to Part I of Senate Bill 4. This Amended Complaint does not affect that injunction.
14. In addition. Governor Cooper seeks to restrain and enjoin the application of the

foregoing portions of House Bill 17. Accordingly, this action is properly brought in the Superior
Court Division of the General Court of Justice pursuant to N.C. Gen. Stat. §§ 1-253-1-267 and

7A-245(a).
15. This Court has jurisdiction over the parties and subject matter of this lawsuit, and
venue is proper.
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FACTS
I. SEPARATION OF POWERS - A CONSTITUTIONAL CORNERSTONE
16. As the Supreme Court of North Carolina has recently reaffirmed:
[o]ur founders believed that separating the legislative, executive,
and judicial powers of state government was necessary for the
preservation of liberty. The Constitution of North Carolina
therefore vests each of these powers in a different branch of
government and declares that "[t]he legislative, executive, and
supreme judicial powers of the State government shall be forever
separate and distinct from each other."
State ex rel. McCrory v. Berger, 368 N.C. 633, 635, 781 S.E.2d 248, 250 (2016) (quoting N.C.
CONST. art. I, § 6).
17. "There should be no doubt that the principle of separation of powers is a
cornerstone of our state and federal governments." State ex rel. Wallace v. Bone, 304 N.C. 591,

601,286S.E.2d79,84(1982).
18. Indeed, our founders embedded separation of powers in our state Constitution. See,
e.g., N.C. CONST. art. I, § 6 ("The legislative, executive, and supreme judicial powers of the State
government shall be forever separate and distinct from each other."); art. HI, § 1 ("The executive
power of the State shall be vested in the Governor."); art. HI, § 5(4) ("The Governor shall take

care that the laws be faithfully executed."); art. II, § 1 ("The legislative power of the State shall be
vested in the General Assembly, which shall consist of a Senate and a House of Representatives.");
art. IV, § 1 ("The judicial power of the State shall ... be vested in a Court for the Trial of
Impeachments and in a General Court of Justice.").
19. These core principles guided the Supreme Court of North Carolina earlier this year,
when it held that the General Assembly had unconstitutionally encroached on the province of the
Governor by establishing three commissions (mcluding the Coal Ash Commission), according
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them executive authority, and then limiting the Governor's ability to control those commissions.
The Court affirmed that "the separation of powers clause [of the North Carolina Constitution]
requires that, as the three branches of government carry out their duties, one branch will not prevent
another branch from performing its core functions." See McCrory, 368 N.C. at 636, 781 S.E.2d at
250.
20. As further detailed below, the Session Laws prevent the Governor from performing
his core function under the North Carolina Constitution to "take care that the laws be faithfully
executed." N.C. CONST. art. Ill, § 5(4). The Session Laws therefore violate the North Carolina
Constitution and cannot stand.

21. By seeking declaratory and injunctive relief enjoining the operation of the Session
Laws, this lawsuit seeks to preserve the constitutional balance of power carefully crafted by our
founders—and most recently re-adopted by the people of North Carolina in the Constitution of
1971—and to reaffirm that the executive branch is co-equal to the legislative branch, no matter

which political party holds the office.
II. SENATE BILL 4
22. Under the leadership and direction of the General Assembly, Senate Bill 4 was
introduced late on December 14, 2016, passed both chambers of the General Assembly, and was
signed by Governor McCrory on December 16, becoming Session Law 2016-125.

23. Prior to being preliminarily enjoined, the parts of Senate Bill 4 at issue in this
Complaint were set to take effect as early as January 1, 2017. See 2016 N.C. Sess. Laws 125, §§
19 and 26.
24. Senate Bill 4, if allowed to take effect, would prevent Governor Cooper from
exercising core executive powers allocated to the Governor under the North Carolina Constitution
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and that previous governors had enjoyed and, instead, reallocate those executive powers to the
General Assembly.
25. Part I of Senate Bill 4 purports to change, dramatically, the structure and operation
of the State's elections and ethics laws. Under current law, the State Board of Elections (Chapter

163), the State Ethics Commission (Chapter 138A), and the State's lobbying laws as administered
by the Secretary of State (Chapter 120C) are all separate and distinct. Those executive agencies
each have a different focus, different responsibilities, and enforce a different set of laws.
26. As further detailed below, Part I of Senate Bill 4, entitled "Creation of Bipartisan
State Board of Elections and Ethics Enforcement," would have, as of January 1, 2017, abolished

the State Board of Elections and the State Ethics Commission and replaced them with a single
board tasked with administering all of the State's elections and ethics laws (the "New State
Board").
27. As of January 1, 2017, without an injunction, the State Board of Elections would
have been simply dissolved, and the members of the State Ethics Commission would have been
be legislatively appointed as the members of the New State Board.

III. THE SBOE is AN ExECimvE AGENCY UNDER THE CURRENT ELECTION LAWS
28. AssetforthinthecuttentN.C.Gen. Stat. § 163-19 (before Senate Bill 4), the State
Board of Elections (the "SBOE") consists of five members, no more than three of whom may be
from. the same political party. Those five members were all appointed by the Governor from a list
of five nominees submitted by the state party chairman of each of the two largest political parties
in the State. A five-member SBOE ensures that, barring a recusal or absence, the SBOE will not
be deadlocked and unable to act when it needs to execute the laws.
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29. Under the current law, the SBOE may take action on a vote of a simple majority of
its members.

30. The SBOE is an executive agency charged with executing the State's election laws.
31. Many of the powers granted to the SBOE under the current law are plainly
executive in nature. For example, and without limitation:
a. SBOE has "general supervision over the primaries and elections in the State." N.C.

Gen. Stat. § 163-22(a);
b. SBOE provides county boards with copies of all election laws and SBOE rules and

regulations. See id. § 163-22(b);
c. SBOE distributes to the public materials explaining primary and election laws and
procedures. Id.;

d. SBOE appoints county board members and advises them as to the "proper methods

of conducting primaries and elections." Id. § 163-22(c);
e. SBOE may "remove from office any member of a county board of elections for
incompetency, neglect or failure to perform duties, fraud, or for any other
satisfactory cause." Id.;

f. SBOE determines "the form and content of ballots, instruction sheets, pollbooks;
tally sheets, abstract and return forms, certificates of election, and other forms to
be used in primaries and elections." Id. § 163-22(e);
g. SBOE prepares, prints, and distributes ballots to county boards. See id. § 163-22(f);
h. SBOE certifies to "county boards of elections the names of candidates for district
offices who have filed notice of candidacy with the Board and whose names are

required to be printed on county ballots." Id. § 163-22(g);
i. SBOE "tabulate[s] the prunary and election returns," "declare[s] the results," and
"prepare[s] abstracts of the votes cast in each county." Id. § 163-22(h);
j. SBOE provides training and screening for poll workers and test voting machines.

See id. § 163-22(o);
k. SBOE may assist county boards in litigation. See id. § 163-25;
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1. The executive director of the SBOE "may exercise emergency powers to conduct
an election in a district where the normal schedule for the election is disrupted." Id.

§ 163-27.1;
m. SBOE makes available registration forms for organized voter registration drives.
See id. § 163-82.5;
n. SBOE maintains "a statewide computerized voter registration system to facilitate
voter registration and to provide a central database containing voter registration
information for each county." Id. § 163-82.11;
o. SBOE creates guidelines "to administer the statewide voter registration system

established by this Article." Id. § 163-82.12;
p. SB OE approves county voter registration plans. See id. § 163-82.22(b);
q. SBOE may "modify the general election law time schedule with regard to
ascertaining, declaring, and reporting results." Id. § 163-104;
r. SBOE certifies to the Secretary of State candidates for office. See id. § 163-108(a);
s. SBOE approves county plans addressing elderly or disabled voters. See id. § 163-

130;
t. SBOE "shall certify the official ballots and voter instructions to be used in every

election that is subject to this Article." Id. § 163-165.3(a);
u. SBOE "shall ensure that official ballots throughout the State" have the required
characteristics. Id. § 163-165.4;
v. SB OE may extend voting hours. See id § 163-166.01;
w. SBOE certifies election results. See id. § 163-182.15; and
x. SBOE has significant duties with respect to campaign, finance regulations. See id.
§ 263-278.22.
32. Under current law, the State's 100 county boards of elections—all appointed by the
SBOE—also undertake executive functions, including the primary duty of administering elections
on the county level. Among other duties, county boards are authorized:
a. "To advertise and contract for the printing of ballots and other supplies used in
registration and elections; and to provide for the delivery of ballots, pollbooks, and
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other required papers and materials to the voting places." N.C. Gen. Stat. § 163-

33(6);
b. "To provide for the purchase, preservation, and maintenance of voting booths,
ballot boxes, registration and pollbooks . . ., and equipment used in registration,
nominations, and elections; and to cause the voting places to be suitably provided

with voting booths and other supplies required by law." Id. § 163-33(7);
c. "To provide for the issuance of all notices, advertisements, and publications
concerning elections required by law." Jcf. § 163-33(8);
d. "To receive the returns of primaries and elections, canvass the returns . .., and to

issue certificates of election to county officers and members of the General
Assembly except those elected in districts composed of more than one county." Id.

§ 163-33(9);
e. "To appoint and remove the board's clerk, assistant clerks, and other employees."

Id. § 163-33(10); and
f. "To prepare and submit to the proper appropriating officers a budget estimating the
costof elections for the ensuing fiscal year." Id. § 163-33(11).
33. Under Part I, the New State Board would exercise executive authority, just as the
SBOE currently does. Part I assigns to the New State Board all of the executive duties detailed

above that are presently the responsibility of the SBOE.
IV. PART I OF SENATE BILL 4 PREVENTS THE GOVERNOR FROM EXERCISING HIS
EXECUTIVE FUNCTION OF ENSUMNG THAT NORTH CAROUNA'S ELECTION LAWS ARE
FAITHFULLY EXECUTED

3 4. While leaving in place the executive duties of the current SB OE, Part I substantially
changes the entity charged with administering those laws, how the members of the new entity are
appointed and removed, and how that entity carries out those duties, all in ways that conflict
directly with our state Constitution.
35. Part I creates the New State Board and charges it with the execution and
administration of all the laws that the SBOE is currently responsible for executing and
administering.
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36. Without an injunction, as of January 1, 2017, the eight members of the Ethics
Commission serving as of December 31, 2016, would have been legislatively appointed to the
eight seats on the New State Board, and they would have served until June 30, 2017.
37. Under the new statute governing removal of New State Board members, only the
General Assembly—and not the Governor—would be permitted to remove those eight members
between January 1,2017, and June 30, 2017.
38. Moreover, removal is only permitted for "misfeasance, malfeasance, or
nonfeasance." Part I, § 2.(c) (enacting § 138B-2(c)).
39. Under Part I, if there is a vacancy on the New State Board between January 1,2017,
and June 30, 2017, there is no provision for the Governor to fill that vacancy. See Part I, § 2.(c)

(enacting § 138B-2(d)). This is also because all members of the New Board were appointed by
the General Assembly (through its enactment of Senate Bill 4). Id. § 13.
40. Effective July 1, 2017, the Governor is authorized to make four appointments to
the New State Board—two each from lists of three nominees submitted by the two State party
chairs. The remaining four members would be appointed by the General Assembly upon the
recommendations of the House Speaker and Senate President Pro Tem (two each from lists of
three nominees submitted by the House and Senate majority and minority leaders, respectively).
See Part I, § 2.(c).
41. Under Part I, a member of the New State Board may only be removed by his
"appointing authority" for "misfeasance, malfeasance, or nonfeasance." Similarly, vacancies are

filled by the same appointing authority. See Part I, § 2.(c).
42. The New State Board elects its own chair and vice-chair, with chairmanship
rotating on even and odd years between "a member of the political party with the second highest
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number of registered affiliates" and the party with the highest, respectively. With registered
Democrats currently outnumbering registered Republicans by a margin of over 600,000 voters,
this provision ensures that a Republican member will hold the chairmanship in years with stateand nation-wide elections. See Part I, § 2.(c).
43. The quorum of the eight-member board is six and "a majority vote for action" is
defined as a super-majority of six members. Thus, six or .more votes are required for the board to
exercise its duties and powers regarding its investigative and regulatory functions, as well as all
other "vote[s] for action." See Part I, § 2.(c).
44. Simply by virtue of its structure, the New State Board represents a substantial

diminution to the power of the Governor with respect to both the SBOE and the State Ethics
Commission, and particularly with respect to the SBOE.
V. PART I VIOLATES THE SEPARATION OF POWERS
45. Though they claim to have created a "bipartisan" state board and "bipartisan"
county boards, the General Assembly has in fact created a New State Board and county boards
that are designed to neuterthe State's elections oversight capabilities and prevent Governor Cooper
and the executive branch from faithfully executing the State's elections laws.
46. Part I strips the Governor of his ability to control the New State Board, even as that
board continues to exercise core executive functions. It does so in the following ways:
a. The Governor does not make all appointments, but splits appointment authority

with the General Assembly;
b. The Governor cannot appoint a majority of members from the party of his choice,
but instead must appoint an evenly-divided board;
c. The Governor's choices must continue to be made from political party lists while
the General Assembly appointments are entirely generated from within the General

Assembly;
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d. The Governor must choose his four members from two lists of three (thereby
requiring him to select two-thirds of the potential members presented to him), while
tfae General Assembly appoints its four on the recommendations of the House
Speaker and Senate President Pro Tem (two each from lists of three nominees,
requiring that they only chose one-third of potential members presented to them);
e. The Governor may only remove his own appointees and only for bad acts as
opposed to having plenary removal power with respect to all members;
f. Vacancies, rather than being filled by the Governor in all cases, are now filled by

the "appointing authority" to the vacated position;
g. The New State Board chair will rotate between the parties (in a manner which

disadvantages the majority party) rather than being presumptively chosen by the
appointed members of the Governor's party;
h. The New State Board itself—by reason of its super-majority requirement—can be
hamstrung from taking any action by a three-member minority vote; and
i. Relatedly, the investigatory powers of the New State Board can. only be invoked by

the super-majority rather than simply by the chair himself or any two of its five
members.

47. Part I's super-majority voting requirement (and concomitant super-majority
quorum requirement) egregiously erodes the Governor's executive power. By creating an evenly
divided board structure and then imposing a super-majority voting requirement for all actions, the

legislative appointees can effectively hamstring the myriad actions required for the proper
administration and execution of elections and elections laws.
48. Under the system conceived by the General Assembly, the New State Board will
not be able to execute the election laws, and there is nothing the Governor can do to change that,
because Part I strips the Governor of any real control over the board.
49. Just as the New State Board is likely to be consistently deadlocked and unable to
act, so too will the county boards under Part I be deadlocked and unable to carry out their duties
under N.C. Gen. Stat. § 163-33.
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50. Under Part I, the county boards of election change to four member boards, with a
vote of three of four members required to take action. See Senate Bill 4 § 5.(h) (amending § 163-

30).
51. For example, under N.C. Gen. Stat. § 163-227.2, the New State Board is tasked
with hearing appeals of early voting plans submitted by county boards, includmg evening and
weekend hours for early voting sites. If, however, the New State Board is unable to agree on
approval, which is likely under Part I, the default for early voting in that county is a single early
voting site per county at that county's board of elections office, open only during regular business

hours, Monday through Friday and the last Saturday before the election. See id. §§ 163-227.2(f)
and (g).
52. In short, Part I ensures that the New State Board and county boards will be unable
to execute the State's election law, and it strips from the Governor any ability to change that
circumstance. Accordingly,, it prevents him &om fulfilling his constitutional duty to see that the
laws are "faithfully executed."
VI. PART I CREATES IMMEDIATE, IRREPARABLE HARM
53. Without an injunction, as of January 1, 2017, the State Board of Elections and the
State Ethics Commission would have been abolished and the members of the State Ethics
Commission would have been appointed to the New State Board, assuming the powers and duties
of administering the State's election laws.
54. All current proceedings and investigations previously undertaken, by the SBOE
would have been transferred to the New State Board. See Part I, § 8. In addition, records,
personnel, property, funds, and duties previously undertaken by the SBOE would have been
transferred to the New State Board. See Part I, § 12.
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55. In addition, as detailed above, the Governor would have been unable to appoint a

single member of the New State Board until July 1, 2017, just weeks before the primaries for the
next legislative election, as ordered by a federal court. See Covington v. State of North Carolina,
Case No. 1:15-CV-399 (M.D.N.C. Nov. 29, 2016) (requiring new legislative districts to be drawn,
primaries to take place in late August or September 2017, and elections to take place in November

2017).
56. To be clear, this would have meant that the members of the New State Board who
serve until the eve of the next election would all have been appointed by the General Assembly.
Because the Governor did not appoint these members. Governor Cooper would have had no power
to remove any of them, even for cause.

57. Accordingly, much of the constitutional harm to Governor Cooper and the office
of the Governor would have occurred on January 1, 2017, if Part I had not been enjoined by this
Court.

58. For these reasons, among others. Part I of Senate Bill 4 violates Article I, Section 6,

and Articles III, Sections 1 and 5(4) of the North Carolina Constitution and is void.
VII. PART V OF SENATE BILL 4 (THE "ONE-TIME 1C PROVISION") VIOLATES THE EXCLUSIVE
PRIVILEGES AND EQUAL PROTECTION CLAUSES OF THE NORTH CAROLINA
CONSTITUTION

59. The North Carolina Constitution expressly prohibits the General Assembly from
conferring exclusive benefits or privileges upon a person or class of persons, where doing so does
not advance the general welfare.
60. Part V of Senate Bill 4 (the "One-Time 1C Provision") is a fleeting amendment to
N.C. Gen. Stat. § 97-77, the statute governing, among other things, the appointment of members
of the Industrial Commission. The effect of the amendment was to afford Governor McCrory a
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special, one-time-only privilege to appoint someone to a nearly nine-year term on. the Industrial
Commission. Upon information and belief, that position pays more than $125,000 per year.
61. Before the enactment of the One-Time 1C Provision, the Governor had the authority
to fill vacancies on the Industrial Commission only for "the remainder of the unexpired term." See
N.C. Gen. Stat. § 97-77(al). A regular Industrial Commission term is six years.
62. With the One-Time 1C Provision, Defendants amended Section 97-77(al) to allow
Governor McCrory to fill a vacancy for "a term of six years plus the remainder of the unexpired
term." 2016 N.C. SESS. LAWS 125, § 24.(a) (emphasis added).
63. However, this amendment to Section 97-77(al) was designed to disappear upon its
first and only use, namely "upon the filling of a vacancy pursuant to [Section 24.(a).]" As a result,
the moment Governor McCrory filled the vacancy on the Industrial Commission for the remainder
ofanunexpiredtermplusatenn of six years, the vacancy provision of Section 97-77 (al) reverted
to its previous form. See 2016 N.C. SESS. LAWS 125, §§ 24.(b) and (c).
64. That is exactly what transpired. On December 16,2016, the day Senate Bill 4 was
signed into law. Governor McCrory appointed the spouse of his chief of staff to fill aa alreadyexisting vacancy on the Industrial Commission, which had a term scheduled to end on April 30,
2019. The appointment was approved by Defendants on the same day.
65. Accordingly, as soon as the vacancy on the Industrial Commission was filled—for
a nine-year term runnmg through April 30, 2025—the language of Section 97-77(al) reverted to
its original form. As with the appointments prior to this one, any future vacancies on the Industrial
Commission will be filled by an appointment only for the remainder of the unexpired term.
66. Thus, the net result of the One-Time 1C Provision was that Section 97-77(al) was
left unchanged, but Governor McCrory's appointee—and, by statutory design, only that
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appointee—received the exclusive privilege of a nine-year term on the Industrial Commission,
valued at more than $1 million.

67. There is no explanation or indication in the language of Senate Bill 4 why the
General Assembly believed the appointee was entitled to a unique nine-year term on the Industrial
Commission or how doing so would advance our State's general welfare.

VIII. HOUSE BD.L 17
68. House Bill 17 was introduced late on December 14, 2016, passed both chambers of
the General Assembly on December 16, and was signed by Governor McCrory on December 19,
becoming Session Law 2016-126. The law became effective on the day it was signed by Governor
McCrory. See House Bill 17, § 43.

69. As further detailed in fhe subsections that follow. House Bill 17 invades the
Governor's core executive powers and precludes him from exercising his constitutionally
mandated duty and authority to "take care that the laws be faithfully executed," among other
constitutional deficiencies. N.C. CONST. art. HI, § 5(4).1
A. Part III of House Bill 17 (the "Advice and Consent Amendment") violates the
separation of powers and appointments clauses of the North Carolina
Constitution.
70. The power to appoint and remove executive officers to serve the Governor, to lead
the principal administrative departments, and to carry out the Governor's responsibility to "take
care that the laws be faithfully executed" is a core executive power.
71. Without this power, the Governor is left "with little control over the views and
priorities of the officers" holding key decision-making positions in the executive branch.

1 Much of Part I of House Bill 17 relates to the relationship between the North Carolina
State Board of Education and the North Carolina Superintendent of Public Instruction. The
constitutionality of those provisions has been challenged in other litigation and is not presented in
this case. State Board of Education v. State, Case No. 16 CVS 15607 (Wake County).
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McCrory, 368 N.C. at 647, 781 S.E.2d at 257. "As a result, the Governor cannot take care that the
laws are faithfully executed in that area. The separation of powers clause plainly and clearly does
not allow the General Assembly to take this much control over the execution of the laws from the
Governor and lodge it with itself." Id.

72. Part III of House Bill 17 (the "Advice and Consent Amendment") is an
unprecedented attempt by the General Assembly to limit the Governor's authority to appoint the
people he selects who share his "views and priorities" and who will faithfully execute the laws.
The Advice and Consent Amendment purports, for the first time, to give the North Carolina Senate
the authority to approve, or disapprove, the persons selected by the Governor to serve in the
Governor's executive branch as heads of the principal State departments. As such, the Advice and
Consent Amendment improperly encroaches upon the Governor's constitutional authority to
control the executive branch of state government and to carry out his constitutional duty to "take
care that the laws be faithfully executed." N.C. CONST. art. Ill, § 5(4).
73. House Bill 17 purports to change the Governor's appointment power. As amended
by Part III of House Bill 17, N.C. Gen. Stat. § 143-9(a) now reads, in pertinent part, as follows

(with amendments underlined):
§ 143B-9. Appointment of officers and employees.
(a) The head of each principal State department, except those

departments headed by popularly elected officers, shall be appointed
by the Governor and serve at-tris-the Governor's pleasure. The

salary of the head of each of the principal State departments shall be
set by the Governor, and the salary of elected officials shall be as
provided by law.
For each head of each principal State department covered by
this subsection, the Governor shall notify the President of the Senate
of the name of each person to be appointed, and the appointment
shall be subiect to senatorial advice and consent in conformance

with Section 5 (8) of Article III of the North Carolina Constitution
unless (i) the senatorial advice and consent is expressly waived by
an enactment of the General Assembly or fii) a vacancy occurs when
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the General Assembly is not in regular session. Any person
appointed to fill a vacancy when the General Assembly is not in
regular session may serve without senatorial advice and consent for
no longer than the earlier of the following:

{1} The date on which the Senate adopts a simple
resolution that specifically disapproves the person
appointed.

{2} The date on which the General Assembly shall
adioum pursuant to a ioint resolution for a period longer than
30 days without the Senate adopting a simple resolution
specifically approving the person appointed.
2106 N.C. SESS. LAWS 126.

74. The General Assembly cited Article III, Section 5(8) of the North Carolina
Constitution in the Advice and Consent Amendment as the constitutional basis for its imposition
of a new requirement that the Governor's cabinet secretaries be approved by the North Carolina
Senate.

75. However, the Advice and Consent Amendment is not authorized by Article III,

Section 5(8) of the North Carolina Constitution. In particular. Article HI, Section 5(8) prescribes
the circumstances in which an advice-and-consent requirement is constitutionally pennissible as
follows: "Appointments. The Governor shall nominate and by and with the advice and consent of
a majority of the Senators appoint all officers whose appointments are not otherwise provided for."
N.C. CONST. art. HI, § 5(8).

76. Unlike the United States Constitution, that provision of the North Carolina
Constitution, as interpreted by the North Carolina Supreme Court in McCrory v. Berger, applies
only to officers provided for in the North Carolina Constitution. According to the Supreme Court,
"the appointments clause means the same thing now that it did in 1876.It authorizes the Governor
to appoint all constitutional officers whose appointments are not otherwise provided for by the
constitution." McCrory, 368 N.C. at 644, 781 S.E.2d at 255.
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77. Under the plain language of McCrory v. Berger, the appointments clause of the
North Carolina Constitition is to be read as follows: The Governor shall nominate and by and
with the advice and consent of a majority of the Senators appoint all constitutional officers whose
appointments are not otherwise provided for in this constitution.
78. The Supreme Court made clear that "the scope of the appointments clause after
1876 no longer encompassed statutory officers." Id. at 642, 781 S.E.2d at 254.
79. Because the non-elected heads of the principal administrative departments of the
executive branch are statutory officers—and not constitutional officers—Article III, Section 5(8)
does not permit senatorial advice and consent of the Governor's cabinet secretaries.
80. The Court's understanding of the scope of the appointments clause is consistent
with its other holding in McCrory v. Berger: "[T]he separation of powers clause requires that, as
the three branches of government carry out their duties, one branch will not prevent another branch
from performing its core functions." 368 N.C. at 635, 781 S.E.2d at 250.
81. If the General Assembly wishes to impose senatorial advice and consent as a
requirement for the non-elected heads of the principal administrative departments of the executive
branch, then it must put that decision to the people of this State in the form of a proposed
amendment to the North Carolina Constitution.

82. Article III, Section 11 of the North Carolina Constitution expressly requires that
the executive branch power and functions "shall be allocated by law among and within not more
than 25 principal administrative departments so as to group them as far as practicable according to
major purposes. Regulatory, quasi-judicial, and temporary agencies may, but need not, be
allocated within a principal department." N.C. CONST. art. Ill, § 11.
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83. N.C. Gen. Stat. § 143A-11 sets out the 10 principal administrative departments

headed by members of the North Carolina Council of State, each of which are specifically provided
for in the North Carolina Constitution and elected by the people. See N.C. CONST. art. Ill, §§ 5-7
(Governor, Lieutenant Governor, Secretary of State, Auditor, Treasurer, Supermtendent of Public
Instruction, Attorney General, Commissioner of Agriculture, Commissioner of Labor, and
Commissioner of Insurance); N.C. Gen. Stat. § 143A-11.
84. N.C. Gen. Stat. § 143B-6 sets out 11 additional principal administrative
departments. See N.C. Gen. Stat. § 143B-6 (Natural and Cultural Resources, Health and Human
Services, Revenue, Public Safety, Environmental Quality, Transportation, Administration,
Commerce, Community Colleges System, Information Technology, and Military and Veterans
Affairs). None of these are provided for in the North Carolina Constitition, nor are the heads of
these departments elected.

85. Prior to the passage of House Bill 17, all prior Governors of the State of North
Carolina enjoyed the authority to appoint the heads of the principal departments of the executive
branch who were not elected, and those department heads served at the Governor's pleasure.
86. The General Assembly is not currently in regular session. Its next regular session
convenes on January 11, 2017. Under N.C. Gen. Stat. § 147-12(a)(3), if the Advice and Consent

Amendment is not enjoined, the Governor will be required by May 15, 2017 to submit to the
General Assembly the names of the people he has appointed to cabinet secretary positions.
87. The General Assembly has not waived the purported advice-and-consent
requirement for Governor Cooper's cabinet appointments.
88. If not enjoined, the Advice and Consent Amendment will prevent the Governor

from appointing cabinet secretaries whom he believes will faithfully carry out the laws without the
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approval of the North Carolina Senate. Instead, only those cabinet secretaries who are satisfactory
to the North Carolina Senate will serve. That allows the General Assembly to improperly exert
control over the implementation of executive policy and prevents the Governor from ensuring that
the laws are faithfally executed.
89. Because the Advice and Consent Amendment undermines the Governor's authority
to see that the laws are "faithfully executed" and is foreclosed by the appointments clause of the
North Carolina Constitution, the Advice and Consent Amendment violates Article I, Section 6,

and Article III, Sections 1, 5(4), and 5(8) of the North Carolina Constitution.
B. Portions of Sections 7 and 8 of Part I of House Bill 17 (the "Exempt Positions
Amendments") violate separation of powers and the prohibition against
exclusive privileges, as set forth in the North Carolina Constitution.
90. Just as the power to select the secretaries of the executive branch departments
represents a core element of the Governor's executive power, so too does that power include the

authority to fill the policymaking and key managerial positions within those departments with
persons who share the Governor's "views and priorities" for the State. Without such authority,
the Governor cannot ensure that the laws are faithfully executed.
91. Accordingly, the Governor holds the power to name personnel to "exempt"
positions within the executive branch, which are policymaking and managerial positions that are
exempt from.—and therefore not subject to—Chapter 126 of the North Carolina Human Resources
Act (the "NC HR Act"). See Carrington v. Brown, 136 N.C. App. 554, 559, 525 S.E.2d 230,235

(2000).
92. "The rationale for creating exempt positions, positions exempt from the protection
afforded by the civil service statute, was to allow the governor to employ top level state employees
on. an at-will basis, and to reposition these employees as he felt necessary in order to further the
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agenda of the administration." Id. at 560, 525 S.E.2d at 560 (quoting Stott v. Haworth, 916 F.2d

134, 142 (4th Cir. 1990)).
93. Consistent with this recognized purpose of, and value in, designating certain key
positions in State government as exempt, the NC HR Act includes the following classes of exempt
positions:
a. An exempt managerial position is a position "with significant managerial or
progranunatic responsibility that is essential to the successful operation of a State
department, agency, or division, so that the application of G.S. 126-35 to an
employee in the position would cause undue disruption to the operations of the
agency, department, institution, or division." N.C. Gen. Stat. § 126-5(b)(2).
b. An exempt policymaking position is a position, "with the autfaority to impose the
final decision as to a settled course of action to be followed within a department,
agency, or division, so that a loyalty to the Governor or other elected department
head in fheir respective offices is reasonably necessary to implement the policies of
their offices." N.C. Gen. Stat. § 126-5(b)(3).
94. The portions of Sections 7 and 8 of House Bill 17 codified as N.C. Gen. Stat. §§

126-5(d)(2c), as well as Section 33 of House Bill 17, which sets the effective dates for the
enactment (collectively, the "Exempt Positions Amendments") purport to preclude the Governor's
ability to remove political appointees from the previous administration. This limit on the
Governor's ability to fill the policymaking and key decision-making positions of the executive
branch with people who share his "views and priorities" therefore violates the North Carolina
Constitution.
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95. The Exempt Positions Amendments seek to fundamentally change the state
personnel laws by purporting to permit Governor McCrory to convert as many as 1,075 employees
holding positions he had previously designated as exempt into "career State employees," with all.
the protections of the NC HR Act. As noted above, persons in exempt positions occupy critical
roles within an. administration, including those "with the authority to impose the final decision as
to a settled course of action" within a department and those "with significant managerial or
programmatic responsibility that is essential to the successful operation" of a department.
96. By attempting to accord career status to state employees who were previously
designated as key policymakers and key managers in the prior administration, the General
Assembly has, in effect, substituted its judgment for the Governor's in terms of who should make
and execute the policy of the executive branch of state government. That leaves the Governor with
little control over the views and priorities of the key employees within the executive branch and
allows the General Assembly to exert too much control over the determination and implementation
r-

of executive policy. That violates the separation of powers.
97. Numerous courts, including the United States Supreme Court, have recognized that

"patronage dismissals of government officials holding policymaking positions were justified 'to
ensure that policies which the electorate has sanctioned are effectively upheld.'" Stott v. Haworth,

916 F.2d 134,140 (4th Cir. 1990) (quoting Elrodv. Burns, 427 U.S. 347,372 (1976)). The Exempt
Positions Ajaiendments undermine this principle in a fundamental way and, as set out below,
violate the North Carolina Constitution.
98. The NC HR Act as amended by the Exempt Positions Amendment reads as follows:
Changes in Cabinet Department Exempt Position Designation. - If
the status of a position designated exempt pursuant to subsection

(d)(l) of this section is changed and the position is made subject to
the provisions of this Chapter, an employee occupying the position
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who has been continuously employed in a permanent position for
the immediate 12 preceding months, shall be deemed a career State
employee as defined by G.S. 126-1.l(a) upon the effective date of
the change in designation.
N.C. Gen. Stat. § 126-5(d)(2c).
99. Under N.C. Gen. Stat. § 126-1.l(a), a "career State employee" is one who: (a) "[i]s
in a permanent position with a permanent appointment," and (b) "[h]as been continuously
employed by the State . . . in a position subject to the North Carolina Human Resources Act for
the immediate 12 preceding months."
100. Positions that the Governor designates as "exempt" are not subject to the NC HR
Act, and, before the Exempt Positions Amendments, exempt employees therefore could not attain
"career" status until they had worked in a permanent, non-exempt, position for at least a year.
101. The change in the law purporting to allow immediate conversion of exempt
employees into non-exempt employees with "career" status unconstitutionally mfringes on the
Governor's executive powers by operating in tandem with another provision of the Exempt
Positions Amendments, one that dramatically reduced the number of "exempt" positions the
Governor may designate in certain specified executive agencies.
102. When Governor McCrory was elected, the General Assembly increased the number
of exempt positions to 1,500, apparently believing that significantly more exempt positions were
necessary for the Governor to effectively implement policy. That change meant that Governor
McCrory was able to employ over a thousand more persons than his predecessor in positions that
were exempt from the state personnel laws. See 2013 N.C. SESS. LAWS 382.
103. House Bill 17 reduced the total number of positions the Governor may designate as
exempt from 1,500 to 425. Governor Cooper is not challenging this particular change in the lawthe figure has varied from Governor to Governor. However, the General Assembly's attempt to
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allow the immediate conversion of up to 1,075 exempt employees under Governor McCrory into
career State employees is unprecedented.
104. By enacting the Exempt Positions Amendments, the General Assembly for the first
time purports to require an incoming Governor to treat persons employed in exempt positions
under the prior administration as career State employees under the state personnel laws on day one
of the new administration.
105. In prior instances in which an exempt employee under the outgoing Governor
assumed a permanent, non-exempt position in the incoming Governor's administration, that
employee would effectively have a one-year probationary period before receiving the protections
afforded to career State employees. In that respect, employees who shifted from exempt to nonexempt status as part of the transition between, administrations stood in the same position as
persons newly hired into permanent, non-exempt positions by the new Governor.
106. For those exempt positions designated as policyraaking positions. Governor
McCrory was free to select his hires without posting the positions publicly or otherwise vetting
candidates through a competitive hiring process. As a result, exempt policytnaking positions, in
particular, are typically filled at the discretion of the Governor rather than. through merits-based
selection. In addition, while exempt positions designated as managerial positions must be posted
publicly, those positions are likewise typically filled with persons who share the Governor's
policymaking goals.
107. In effect, then, the Exempt Positions Amendments attempt to allow the General

Assembly to embed hundreds ofpolicymaking and key managerial employees hired by Governor
McCrory in the heart of Governor Cooper's administration. And that is what in fact has occurred.
In the last two weeks of Governor McCrory's term, and immediately upon the enactment of the

339058

-

26

-

Exempt Positions Amendments, Governor McCrory began convertmg numerous exempt positions
into non-exempt positions.

108. More specifically. Governor McCrory attempted to convert more than 900 exempt
positions in this fashion before he left office, a figure that more than doubles the number of exempt
positions Governor Cooper himself may designate under the Exempt Positions Amendments.
109. These employees could materially interfere with Governor Cooper's constitutional
duty to see that the laws are faithfully executed. Governor Cooper therefore has the constitutional
right to retain, or not retain, the exempt policymaking and managerial positions filled by his
predecessor.

110. In contrast, the General Assembly has no constitutional authority to hire executive
branch personnel. Its constitutional duty is limited to enacting the laws that create offices, while
the executive's duty is to fill those offices.
111. The General Assembly's attempt to require Governor Cooper to employ up to 1 ,075
persons hired by Governor McCrory into exempt positions therefore violates Article I, Section 6,

and Article III, Sections 1 and 5(4) of the North Carolina Constitution.
112. This provision of the Exempt Positions Amendments also violates the prohibition
against exclusive privileges contained in the North Carolina Constitution.
113. Article I, Section 32 provides that "[n]o person or set of persons is entitled to
exclusive or separate emoluments or privileges from the community but in consideration of public
services." N.C. CONST. art. I, § 32.

114. The Exempt Positions Amendments violate the exclusive privileges clause because
they purport to confer upon up to 1,075 persons employed by Governor McCrory in exempt
positions the exclusive benefit of career status without any intent by the General Assembly to
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promote the general welfare and without any basis to conclude that such benefits serves the public
interest.

115. On the contrary, the General Assembly adopted the Exempt Positions Amendments
to attempt to embed these particular exempt employees in Governor Cooper's administration and
thereby benefit those' individuals and undermine Governor Cooper's ability to pursue his
policymaking objectives.

COUNT 1: DECLARATORY JUDGMENT
PART I OF SENATE BILL 4 VIOLATES THE NORTH CAROLINA CONSTITUTION
116. Governor Cooper restates and incorporates by reference the preceding paragraphs

of this Complaint, as if fully set forth herein.
117. A present and real controversy exists between the parties as to the constitutionality

of Part I of Senate Bill 4.
118. Part I of Senate Bill 4 unconstitutionally prevents the Governor from performing
his core executive function of ensuring that the laws are faithfully executed. McCrory, 368 N.C.
at 635, 781 S.E.2d at 250 ("[T]he separation of powers clause requires that, as the three branches
of government carry out their duties, one branch will not prevent another branch from performing
its core functions.").

119. Accordingly, Part I of Senate Bill 4 violates the Separation of Powers Clause
(Article I, Section 6), the Executive Power Clauses (Article III, Sections 1 and 5(4)) of the North
Carolina Constitution and is therefore void and of no effect.
120. Given the pervasive nature of the unconstitutional provisions in Part I of Senate

Bill 4, it would be impossible for the Court to identify and excise particular provisions while
leaving the remainder of Part I intact. Any attempt to judicially rewrite Part I to ensure its
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compliance with the Constitution would require the Court to re-write the law in a manner not
intended by the General Assembly, and would encroach on the General Assembly's legislative
function.

121. Accordingly, Part I of Senate Bill 4 is void in its entirety, notwithstanding the
severability provisions of Part VI of the law.
122. Pursuant to N.C. Gen. Stat. §§ 1-253-1-267 and North Carolina Rule of Civil

Procedure 57, Governor Cooper is entitled to a judgment declaring that Part I of Senate Bill 4 is
unconstitutional, and is therefore void and of no effect.

COUNT 2: DECLARATORY JUDGMENT
PART V OF SENATE BULL 4 VIOLATES THE NORTH CAROLINA CONSTITUTION
123. Governor Cooper restates and incorporates by reference the preceding paragraphs

of this Complaint, as if fully set forth herein.
124. The One-Time 1C Provision provided a single appointee of Governor McCrory—
and no one else—with the exclusive privilege of a niae-year vacancy appointment to the Industrial
Commission.

125. The unique benefit given to Governor McCrory's appointee, extending the
appointee's term from nearly three years to nearly nine years, does nothing to promote the general
welfare of our State. Instead, by its very terms, the General Assembly intended the fleeting
amendment to benefit only a single individual with close ties to Governor McCrory.
126. There was no reasonable basis for the General Assembly to conclude that the
granting of this exclusive, one-time only individual benefit served the public interest.
• 127. On the contrary, the fleeting nature of the One-Time 1C Provision demonstrates that
the General Assembly itself recognizes that the change in law was not in the public interest. If
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changing the Industrial Commission's vacancy appointment statute to provide for longer terms
was in the public interest, the amended statute would not have immediately reverted to its original
form upon its first and only use by Governor McCrory.
128. Because the One-Time 1C Provision (Part V of Senate Bill 4) was given for a private
purpose—to reward a political ally—and because it did nothing to promote the general welfare of
our State or to serve the public interest, it violates the Exclusive Privileges Clause of the North
Carolina Constitution. See N.C. CONST. art. I, § 32.
129. In addition, the General Assembly's creation of a single-member classificationfor Governor McCrory's appointee only—with the One-Time 1C Provision is arbitrary and
irrational. The arbitrary and irrational classification scheme bears no rational relationship to any
conceivable legitimate governmental interest..

130. . Accordingly, the One-Time 1C Provision (Part V of Senate Bill 4) also violates the
Equal Protection Clause of the North Carolina Constitution. See N.C. CONST. art. I, § 19.
131. Pursuant to N.C. Gen. Stat. §§ 1-253-1-267 and North Carolina Rules of Civil
Procedure 57 and 65, Governor Cooper is entitled to a judgment and permanent injunction
declaring that (a) the One-Time 1C Provision is unconstitutional and is therefore void and of no

^

effect; and (b) Governor McCrory's appointee's term on the Industrial Commission is limited to
the unexpired term that person was appointed to fill, ending no later than April 30, 2019.

COUNT 3: DECLARATORY JUDGMENT
THE ADVICE AND CONSENT AMENDMENT VIOLATES THE NORTH CAROLINA CONSTITUTION
132. Governor Cooper restates and incorporates by reference the preceding paragraphs
of this Complaint, as if fully set forth herein.
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133. A present and real controversy exists between the parties as to the constitutionality
of the Advice and Consent Amendment.
134. The Advice and Consent Amendment unconstitutionally encroaches on the powers
and duties allocated to the Governor by the North Carolina Constitution.
135. In particular, the Advice and Consent Amendment violates Article III, Section 5(8)
by purporting to require advice and consent of the North Carolina Senate for executive branch
officers other than constitutional officers. The Advice and Consent Amendment is therefore void
and of no effect.
136. In addition. Advice and Consent Amendment unconstitutionally prevents the
Governor from performing his core executive function of ensuring that the laws are faithfully
executed. McCrory, 368 N.C. at 635, 781 S.E.2d at 250 ("[T]he separation of powers clause
requires that, as the three branches of government carry out their duties, one branch will not prevent
another branch from performing its core functions.").
137. Accordingly, the Advice and Consent Amendment also violates the Separation of

Powers Clause (Article I, Section 6) and the Executive Power Clauses (Article HI, Sections 1, 5(4),
and 5(8)) of the North Carolina Constitution and is therefore void and of no effect.
138. Given the pervasive nature of the unconstitutional provisions in Advice and
Consent Amendment, it would be impossible for the Court to identify and excise particular
provisions while leaving the remainder of Advice and Consent Amendment intact. Any attempt
to judicially rewrite Advice and Consent Amendment to ensure its compliance with the North
Carolina Constitution would require the Court to re-write the law in a manner not intended by the
General Assembly, and would encroach on the General Assembly's legislative function.
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139. Pursuant to N.C. Gen. Stat. §§ 1-253-1-267 and North Carolina Rule of Civil
Procedure 57, Governor Cooper is entitled to a judgment declaring that the Advice and Consent
Amendment is unconstitutional, and is therefore void and of no effect.

COUNT 4: DECLARATORY JUDGMENT
THE EXEMPT POSITIONS AMENDMENTS VIOLATE THE NORTH CAROUNA CONSTITUTION
140. Governor Cooper restates and incorporates by reference the preceding paragraphs

of this Complaint, as if fully set forth herein.
141. A present and real controversy exists between the parties as to the constitutionality
of the Exempt Positions Amendments.
142. On their face, the Exempt Positions Amendments unconstitutionally encroach on
the powers and duties allocated to the Governor by the North Carolina Constitution.
143. In particular, the Exempt Positions Amendments unconstitutionally prevent the
Governor from performing his core executive function of ensuring that the laws are faithfully
executed, including his ability to ensure that the key decision-making employees in the executive
branch support the Governor's "views and priorities." McCrory, 368 N.C. at 635, 781 S.E.2d at
250 ("[T]he separation of powers clause requires that, as the three branches of government carry
out their duties, one branch will not prevent another branch from performing its core functions.").
144. Accordingly, the Exempt Positions Amendments violate the Separation of Powers

Clause (Article I, Section 6), the Executive Power Clauses (Article III, Sections 1, 5(4), and 5(8)),
and the Exclusive Privileges Clause (Article I, Section 32) of the North Carolina Constitution and
are therefore void and of no effect.
145. Given the pervasive nature of the unconstitutional provisions the Exempt Positions
Amendments, it would be impossible for the Court to identify and excise particular provisions
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while leaving the remainder of the Exempt Positions Amendments intact. Any attempt to judicially
rewrite the Exempt Positions Amendments to ensure their compliance with the North Carolina
Constitution would require the Court to re-write the law in a manner not intended by the General
Assembly, and would encroach on the General Assembly's legislative function.
146. Pursuant to N.C. Gen. Stat. §§ 1-253-1-267 and North Carolina Rule of Civil
Procedure 57, Governor Cooper is entitled to a judgment declaring that the Exempt Positions
Amendments are unconstitutional, and are therefore void and of no effect.

COUNT 5: INJUNCTIVE RELIEF fSENATE BILL 4)
THE GOVERNOR IS ENTITLED TO PRELIMINARY AND PERMANENT INJUNCTIVE RELIEF

AS TO PART I OF SENATE BILL 4
147. Governor Cooper restates and incorporates by reference the preceding paragraphs

of this Complaint, as if fully set forth herein.
148. "[T]he separation of powers clause requires that, as the three branches of
government carry out their duties, one branch will not prevent another branch from performing its
core functions." McCrory, 368 N.C. at 635, 781 S.E.2d at 250.
149. Governor Cooper is entitled to a temporary restraining order, a preliminary
injunction, and a permanent injunction pursuant to North Carolina Rule of Civil Procedure 65
barring Part I of Senate Bill 4 from taking effect on January 1, 2017, or thereafter, and leaving in
place the provisions of Chapters 120C, 130A, and 163 of the General Statutes that were effective
before the enactment of Senate Bill 4.

150. Without such relief, the unconstititional Part I will remain in effect during the
pendency of this litigation, preventing the Governor from performing his core executive function
of ensuring that the laws are faithfully executed and directly impacting upcoming elections in

2017.
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151. Part I threatens immediate and irreparable harm to Governor Cooper, the office of
the Governor, and the people of North Carolina whom he was elected to serve.
152. As set forth above, Governor Cooper is likely to succeed on the merits of his claims.
153. Providing Governor Cooper the uyunctive relief he seeks is necessary to protect his

rights during the course of this litigation.
154. The balance of the equities and the public interest strongly favor granting the
injunctive relief sought by Governor Cooper.2

COUNT 6: INJUNCTIVE RELIEF (HOUSE BILL 17)
THE GOVERNOR IS ENTITLED TO PRELIMINARY AND PERMANENT INJUNCTIVE RELIEF

AS TO HOUSE BILL 17
155. Governor Cooper restates and incorporates by reference the preceding paragraphs

of this Complaint, as if fully set forth herein.
156. "[T]he separation of powers clause requires that, as the three branches of
government carry out their duties, one branch will not prevent another branch from performing its
core functions." McCrory, 368 N.C. at 635, 781 S.E.2d at 250.
157. Governor Cooper is entitled to a preliminary and permanent injunction pursuant to
North Carolina Rule of Civil Procedure 65 barring the Acts from taking effect.s
158. Governor Cooper is entitled to a permanent mjunction pursuant to North Carolina

Rule of Civil Procedure 65 (a) barring the Advice and Consent Amendment from having any
effect; (b) barring the Exempt Positions Amendments from having any effect; and (c) leaving in

Governor Cooper included a Motion for Temporary Restraining Order and Motion for

Preliminary Injunction with respect to Senate Bill 4 in his original Complaint. Because the Court
has granted both motions, entering a Temporary Restraining Order on December 30, 2016 and
entering an Order Allowing Motion for Preliminary Injunction on January 6, 2017, those motions
are not repeated in this Amended Complaint. The amendments reflected in this Amended

Complaint do not affect the preliminary injunctive relief already in place.
339058

-

34

-

place the provisions of Chapters 126 and 143B of the General Statutes that were effective before
the enactment of the Exempt Positions Amendments.
159. Governor Cooper is also entitled to a preliminary mjunction:
a. Barring the General Assembly from, among other things, purporting to exercise the
authority to provide "advice and consent" as to the Governor's cabinet selections,

including requiring the Governor to notify the Senate of persons to be appointed
and permitting the Senate to adopt a resolution disapproving any person(s)
appointed by the Governor; and
b. Permitting Governor Cooper to treat as non-career status under personnel laws any
persons employed as of January 1, 2017 in positions Governor McCrory had
previously designated as exempt before the enactment of House Bill 17, and who
would not otherwise qualify as "career State employees" but for the enactment of

House Bill 17.
160. Without such relief, the unconstitutional Advice and Consent Amendment and

Exempt Positions Amendments will remain in effect during the pendency of this litigation,
preventing the Governor from performing his core executive function of ensurmg that the laws are
faithfully executed.

161. The need for injunctive relief so as to avoid the application of the Advice and
Consent Amendment and the Exempt Positions Amendments is acute as the Governor builds the
teams in each department that will be responsible for carrying out his policymaking and managerial
priorities in accordance with his "views and priorities."
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162. The Advice and Consent Amendment and Exempt Positions Amendments threaten
immediate and irreparable harm to Governor Cooper, the office of the Governor, and the people
of North Carolina whom he was elected to serve.
163. As set forth above, Governor Cooper is likely to succeed on the merits of his claims.
164. Providing Governor Cooper the injunctive relief he seeks is necessary to protect his
rights during the course ofthis-litigation.
165. The balance of the equities and the public interest strongly favor granting the
injunctive relief sought by Governor Cooper.

PRAYER FOR JUDGMENT
WHEREFORE, Plaintiff Governor Cooper prays as follows:
1. That the Court issue a temporary restraining order and preliminary injunction

pursuant to North Carolina Rule of Civil Procedure 65 barring Parts I and VI of Senate Bill 4 from
taking effect and ordering that the provisions of Chapters 120C, 130A, and 163 of the General
Statutes that were effective before the enactment of Senate Bill 4 remain effective during the
pendency of this litigation. On January 6, 2017, the Court entered an Order Allowing Motion for
Preliminary Injunction, which granted the preliminary injunctive relief requested by Governor
Cooper in his original Complaint.
2. That the Court enter a Declaratory Judgment, pursuant to North Carolina Rule of
Civil Procedure 57 and N.C. Gen. Stat. § 1-253-1-267, declaring that Part I of Senate Bill 4 is
unconstitutional and void in. its entirety pursuant to Article I, Section 6, and Articles HI, Sections

1 and 5(4) of the North Carolina Constitution;
3. That the Court issue a permanent injunction pursuant to North Carolina Rule of

Civil Procedure. 65 ordering that Part I of Senate Bill 4 is unconstitutional and void in its entirety
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pursuant to Article I, Section 6, and Article III, Sections 1 and 5(4) of the North Carolina
Constitution;
4. That the Court enter a Declaratory Judgment, pursuant to North Carolina Rule of
Civil Procedure 57 and N.C. Gen. Stat. § 1-253-1-267, declaring that Part V of Senate Bill is
unconstitutional and void in its entirety pursuant to Article I, Sections 19 and 32 of the North
Carolina Constitution;
5. That the Court issue a permanent injunction pursuant to North Carolina Rule of

Civil Procedure 65 ordering that (a) Part V of Senate Bill 4 is unconstitutional and void in its
entirety pursuant to Article I, Sections 19 and 32 of the North Carolina Constitution; (b) Governor
McCrory's appointee's term on the Industrial Commission shall end no later than April 30, 2019;

and (c) leaving in place the provisions of Chapter 97 of the General Statutes that were effective
before the enactment of Senate Bill 4.
6. That the Court issue a preliminary injunction:
a. Barring the General Assembly from, among other things, purporting to exercise
the authority to provide "advice and consent" as to the Governor's cabinet
selections, including requiring the Governor to notify the Senate of persons to be
appointed and permitting the Senate to adopt a resolution disapproving any

person(s) appointed by the Governor; and
b. Permitting Governor Cooper to treat as non-career status under personnel laws any
persons employed as of January 1, 2017 in positions Governor McCrory had
previously designated as exempt before the enactment of House Bill 17, and who
would not otherwise qualify as "career State employees" but for the enactment of

House Bill 17.
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7. That the Court enter a declaratory judgment, pursuant to North Carolina Rule of
Civil Procedure 57 andN.C. Gen. Stat. §§ 1-253-1-267, declaring that:
a. the Advice and Consent Amendment is unconstitutional and void pursuant to

Article I, Section 6, and Articles HI, Sections 1,5(4), and 5(8) of the North. Carolina
Constitution; and
b. the Exempt Positions Amendments are unconstitutional and void pursuant to

Article I, Sections 6 and 32 and Article III, Sections 1, 5(4), and 5(8) of the North
Carolina Constitution.
8. That the Court issue a permanent injunction (a) barring the Advice and Consent

Amendment from having any effect; (b) barring the Exempt Positions Amendments from having
any effect; and (c) leaving in place the provisions of Chapters 126 and 143B of the General Statutes
that were effective before the enactment of the Exempt Positions Amendments;
9. That the Court award to Plaintiff his costs, expenses, and fees, including reasonable
attorneys' fees, pursuant to applicable statutory and common law, including N.C. Gen. Stat. §§620, and 1-263; and
10. That the Court grant such other and further relief as the Court deems just and proper.
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Respectfully submitted this the 10th day of January, 2017.

Jim W. Phillips, Jr,
N.C. State Bar No, 12516

jphillips@brookspierce.com
Eric M. David
N.C. State Bar No. 3 8118
edavid(%brookspierce.com
Daniel F.E. Smith
N.C. State Bar No. 41601
dsmithfaibrookspierce. coin
Attorneys for Plaintiff Roy A. Cooper, III, Governor

of the State of North Carolina

OF COUNSEL:
BROOKS, PIERCE, MCLENDON,
HUMPHREY & LEONARD, L.L.P.
Suite 2000 Renaissance Plaza

230 North Elm Street
Greensboro, NC 27401

(336)373-8850
(336) 378-1001 (fax)
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CERTIFICATE OF SERVICE
I hereby certify that on this day a copy of the foregoing document was served on the
following parties via e-mail and first-class United States Mail:
Noah H. Huffstetler, III
D. Martin Warf

Nelson Mullins Riley & Scarborough LLP
GlenLake One, Suite 200
4140 Parklake Avenue
Raleigh, NC 27612
Grayson G. Kelley

Chief Deputy Attorney General
Post Office Box 629

Raleigh, NC 27602

This the 10th day of January, 2017.
BROOKS, PIERCE, McLENDON,
HUMPHREY & LEONARD, L.L.P.

By:
Eric M. David
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EXHIBIT A
GENERAL ASSEMBLY OF NORTH CAROLINA
FOURTH EXTRA SESSION 2016
SESSION LAW 2016-125
SENATE BILL 4

AN ACT TO CONSOLIDATE THE FUNCTIONS OF ELECTIONS, CAMPAIGN
FINANCE, LOBBYING, AND ETHICS UNDER ONE STATE AGENCY BY
CREATING THE NORTH CAROLINA BIPARTISAN STATE BOARD OF ELECTIONS
AND ETHICS ENFORCEMENT; TO CLARIFY THE GENERAL ASSEMBLY'S
AUTHORITY TO CORRECT DEFECTS IDENTIFIED BY A COURT IN
APPORTIONMENT OR DISTRICTING PLANS; TO RESTORE PARTISAN
ELECTIONS FOR THE NORTH CAROLINA SUPREME COURT AND COURT OF
APPEALS; TO MODIFY APPELLATE REVIEW OF CERTAIN CASES; AND TO
MODIFY THE TERM FOR INDUSTRIAL COMMISSIONERS.
The General Assembly of North Carolina enacts:
PART I. CREATION OF BIPARTISAN STATE BOARD OF ELECTIONS AND
ETHICS ENFORCEMENT
SECTION 1. Recodification; Technical and Conforming Changes. – The Revisor
of Statutes shall recodify Chapter 138A of the General Statutes, Chapter 120C of the General
Statutes, as well as Chapter 163 of the General Statutes, as amended by this act, into a new
Chapter 138B of the General Statutes to be entitled "Elections and Ethics Enforcement Act," as
enacted by Section 2 of this act. The Revisor may also recodify into the new Chapter 138B of
the General Statutes other existing statutory laws relating to elections and ethics enforcement
that are located elsewhere in the General Statutes as the Revisor deems appropriate. The new
Chapter 138B of the General Statutes shall have the following structure:
SUBCHAPTER I. GENERAL PROVISIONS
Article 1. Bipartisan State Board of Elections and Ethics Enforcement.
SUBCHAPTER II. ETHICS AND LOBBYING
Article 5. General Provisions.
Article 6. Public Disclosure of Economic Interests.
Article 7. Ethical Standards for Covered Persons.
Article 8. Lobbying.
Part 1. Registration
Part 2. Prohibitions and Restrictions
Part 3. Reporting
Part 4. Liaison Personnel
Part 5. Exemptions
Part 6. Miscellaneous
Article 9. Violation Consequences.
SUBCHAPTER III. ELECTION AND ELECTION LAWS
Article 15. Time of Primaries and Elections.
Part 1. Time of Primaries and Elections
Part 2. Time of Elections to Fill Vacancies
Article 16. Election Officers.
Part 1. State Board Powers and Duties
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Part 2. County Boards of Elections
Part 3. Political Activities by Board of Elections Members and Employees
Part 4. Precinct Election Officials
Article 17. Qualifying to Vote.
Part 1. Qualifications of Voters
Part 2. Registration of Voters
Part 3. Challenges
Part 4. HAVA Administrative Complaint Procedure
Article 18. Political Parties.
Article 19. Nomination of Candidates.
Part 1. Primary Elections
Part 2. Nomination by Petition
Part 3. Challenge to Candidacy
Article 20. Conduct of Primaries and Elections.
Part 1. Precincts and Voting Places
Part 2. Precinct Boundaries
Part 3. Voting
Part 4. Counting Official Ballots, Canvassing Votes, Hearing Protests, and
Certifying Results
Part 5. Members of United States House of Representatives
Part 6. Presidential Electors
Part 7. Presidential Preference Primary Act
Part 8. Petitions for Elections and Referenda
Article 21. Absentee Voting.
Part 1. Absentee Ballot
Part 2. Uniform Military and Overseas Voters Act
Article 22. Regulation of Election Campaigns.
Part 1. Corrupt Practices and Other Offenses Against the Elective Franchise
Article 23. Regulating Contributions and Expenditures in Political Campaigns.
Part 1. In General
Part 2. Disclosure Requirements for Media Advertisements
Part 3. Municipal Campaign Reporting
Article 24. The North Carolina Public Campaign Fund.
Article 25. The Voter-Owned Elections Act.
Article 26. Legal Expense Funds.
Article 27. Municipal Elections.
Part 1. Municipal Election Procedure
Part 2. Conduct of Municipal Elections
Article 28. Nomination and Election of Appellate, Superior, and District Court
Judges.
When recodifying, the Revisor is authorized to change all references to the State Ethics
Commission, to the State Board of Elections, or to the Secretary of State, to instead be
references to the Bipartisan State Board of Elections and Ethics Enforcement. The Revisor may
separate subsections of existing statutory sections into new sections and, when necessary to
organize relevant law into its proper place in the above structure, may rearrange sentences that
currently appear within subsections. The Revisor may modify statutory citations throughout the
General Statutes, as appropriate, and may modify any references to statutory divisions, such as
"Chapter," "Subchapter," "Article," "Part," "section," and "subsection," adjust the order of lists
of multiple statutes to maintain statutory order, correct terms and conform names and titles
changed by this act, eliminate duplicative references to the Bipartisan State Board of Elections
and Ethics Enforcement that result from the changes authorized by this section, and make
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conforming changes to catch lines and references to catch lines. The Revisor may also adjust
subject and verb agreement and the placement of conjunctions. The Revisor shall consult with
the State Ethics Commission, the State Board of Elections, the Secretary of State, and the new
Bipartisan State Board of Elections and Ethics Enforcement on this recodification.
SECTION 2.(a) The General Statutes are amended by adding a new Chapter to
read:
"Chapter 138B.
"Elections and Ethics Enforcement Act."
SECTION 2.(b) Chapter 138B of the General Statutes, as enacted by this act, is
amended by adding a new Subchapter to read:
"SUBCHAPTER I. GENERAL PROVISIONS."
SECTION 2.(c) Subchapter I of Chapter 138B of the General Statutes, as enacted
by this act, is amended by adding a new Article to read:
"Article 1.
"Bipartisan State Board of Elections and Ethics Enforcement.
"§ 138B-1. Bipartisan State Board of Elections and Ethics Enforcement established.
There is established the Bipartisan State Board of Elections and Ethics Enforcement,
referred to as the State Board in this Chapter.
"§ 138B-2. Membership.
(a)
The State Board shall consist of eight individuals registered to vote in North
Carolina, as follows:
(1)
Four members shall be appointed by the Governor, two of whom shall be of
the political party with the highest number of registered affiliates and two of
whom shall be of the political party with the second highest number of
registered affiliates, as reflected by the latest registration statistics published
by the State Board. The Governor shall appoint two members each from a
list of three nominees submitted by the State party chairs of the two political
parties with the highest number of registered affiliates, as reflected by the
latest registration statistics published by the State Board.
(2)
Two members shall be appointed by the General Assembly upon the
recommendation of the Speaker of the House of Representatives, as
provided in G.S. 120-121. One member shall be of the political party with
the highest number of registered affiliates and one member shall be of the
political party with the second highest number of registered affiliates, as
reflected by the latest registration statistics published by the State Board. All
appointments shall be from a list of three nominees submitted to the Speaker
of the House of Representatives by the majority leader of the House of
Representatives and a list of three nominees submitted to the Speaker of the
House of Representatives by the minority leader of the House of
Representatives.
(3)
Two members shall be appointed by the General Assembly upon the
recommendation of the President Pro Tempore of the Senate, as provided in
G.S. 120-121. One member shall be of the political party with the highest
number of registered affiliates and one member shall be of the political party
with the second highest number of registered affiliates, as reflected by the
latest registration statistics published by the State Board. All appointments
shall be from a list of three nominees submitted to the President Pro
Tempore by the majority leader of the Senate and a list of three nominees
submitted to the President Pro Tempore by the minority leader of the Senate.
(b)
Members shall serve for four-year terms, beginning May 1 immediately following
the election of the Governor.
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(c)
Members shall be removed by the member's appointing authority from the State
Board only for misfeasance, malfeasance, or nonfeasance.
(d)
Any vacancy occurring on the State Board shall be filled by an individual affiliated
with the same political party of the vacating member. Any vacancy occurring in the State Board
in an appointment made by the Governor shall be filled by the Governor, and the person so
appointed shall fill the unexpired term. The Governor shall fill the vacancy from a list of two
names submitted by the State party chair of the political party with which the vacating member
was affiliated if that list is submitted within 30 days of the occurrence of the vacancy. Any
vacancy occurring on the State Board in an appointment made by the General Assembly upon
the recommendation of the Speaker of the House of Representatives shall be filled in
accordance with G.S. 120-122 for the remainder of the unfulfilled term. Any vacancy occurring
on the State Board in an appointment made by the General Assembly upon the recommendation
of the President Pro Tempore of the Senate shall be filled in accordance with G.S. 120-122 for
the remainder of the unfulfilled term.
(e)
At the first meeting held after new appointments are made, the members of the State
Board shall take the following oath:
"I, __________, do solemnly swear (or affirm) that I will support the
Constitution of the United States; that I will be faithful and bear true allegiance to
the State of North Carolina and to the constitutional powers and authorities which
are or may be established for the government thereof; that I will endeavor to
support, maintain, and defend the Constitution of said State; and that I will well and
truly execute the duties of the office of member of the Bipartisan State Board of
Elections and Ethics Enforcement according to the best of my knowledge and
ability, according to law, so help me God."
(f)
At the first meeting in May, the State Board shall organize by electing one of its
members chair and one of its members vice-chair, each to serve a one-year term as such. In the
odd-numbered year, the chair shall be a member of the political party with the highest number
of registered affiliates, as reflected by the latest registration statistics published by the State
Board, and the vice-chair a member of the political party with the second highest number of
registered affiliates. In the even-numbered year, the chair shall be a member of the political
party with the second highest number of registered affiliates, as reflected by the latest
registration statistics published by the State Board, and the vice-chair a member of the political
party with the highest number of registered affiliates.
(g)
At the first meeting held after new appointments are made after taking the oath, the
State Board shall elect one of its members secretary, to serve a four-year term as such.
(h)
No person shall be eligible to serve as a member of the State Board who holds any
elective or appointive office under the government of the United States, the State of North
Carolina, or any political subdivision thereof. No person who holds any office in a political
party or organization, or who is a candidate for nomination or election to any office, or who is a
campaign manager or treasurer of any candidate in a primary or election shall be eligible to
serve as a member of the State Board. In addition, no person while serving on the State Board
shall:
(1)
Make a reportable contribution to a candidate for a public office over which
the State Board would have jurisdiction or authority.
(2)
Register as a lobbyist under Article 8 of this Chapter.
(3)
Make written or oral statements intended for general distribution or
dissemination to the public at large supporting or opposing the nomination
or election of one or more clearly identified candidates for public office.
(4)
Make written or oral statements intended for general distribution or
dissemination to the public at large supporting or opposing the passage of
one or more clearly identified referendum or ballot issue proposals.
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(5)

Solicit contributions for a candidate, political committee, or referendum
committee.
(i)
Members of the State Board shall receive per diem, subsistence, and travel, as
provided in G.S. 138-5 and G.S. 138-6.
"§ 138B-3. Meetings; quorum; majority.
The State Board shall meet at least monthly and at other times as called by its chair or by
six of its members. In the case of a vacancy in the chair, meetings may be called by the
vice-chair. Six members of the State Board constitute a quorum for the transaction of business.
Except where required by law to act unanimously, a majority vote for action of the State Board
shall require six of the eight members.
"§ 138B-4. Powers of the State Board in the execution of State Board duties.
(a)
In the performance of the duties enumerated in this Chapter, the State Board, upon a
vote of six or more of its members, shall have power to administer oaths, issue subpoenas,
summon witnesses, and compel the production of papers, books, records, and other evidence.
Such subpoenas for designated witnesses or identified papers, books, records, and other
evidence shall be signed and issued by the chair.
(b)
In the absence of the chair or upon the chair's refusal to act, the vice-chair may sign
and issue subpoenas, summon witnesses, and compel the production of papers, books, records,
and other evidence approved in accordance with subsection (a) of this section. In the absence of
the chair or upon the chair's refusal to act, any member of the State Board may administer
oaths.
(c)
The State Board, upon a vote of six or more of its members, may petition the
Superior Court of Wake County for the approval to issue subpoenas and subpoenas duces
tecum as necessary to conduct investigations of violations of this Chapter. The court shall
authorize subpoenas under this subsection when the court determines they are necessary for the
enforcement of this Chapter. Subpoenas issued under this subsection shall be enforceable by
the court through contempt powers. Venue shall be with the Superior Court of Wake County
for any nonresident person, or that person's agent, who makes a reportable expenditure under
this Chapter, and personal jurisdiction may be asserted under G.S. 1-75.4.
"§ 138B-5. Independent agency, staff, and offices.
(a)
The State Board shall be and remain an independent regulatory and quasi-judicial
agency and shall not be placed within any principal administrative department. The State Board
shall exercise its statutory powers, duties, functions, and authority and shall have all powers
and duties conferred upon the heads of principal departments under G.S. 143B-10.
(b)
The State Board may employ professional and clerical staff, including an Executive
Director.
"§ 138B-6. Executive Director of the State Board.
(a)
There is hereby created the position of Executive Director of the State Board, who
shall perform all duties imposed by statute and such duties as may be assigned by the State
Board.
(b)
The State Board shall appoint an Executive Director for a term of four years with
compensation to be determined by the Office of State Human Resources. The Executive
Director shall serve beginning May 15 after the first meeting held after new appointments to
the State Board are made, unless removed for cause, until a successor is appointed. In the event
of a vacancy, the vacancy shall be filled for the remainder of the term.
(c)
The Executive Director shall be responsible for staffing, administration, execution
of the State Board's decisions and orders, and shall perform such other responsibilities as may
be assigned by the State Board.
(d)
The Executive Director shall be the chief State elections official."
SECTION 3.(a) G.S. 138A-6 is repealed.
SECTION 3.(b) G.S. 138A-7 is repealed.
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SECTION 3.(c) G.S. 138A-8 is repealed.
SECTION 3.(d) G.S. 138A-9 is repealed.
SECTION 3.(e) G.S. 138A-13 reads as rewritten:
"§ 138A-13. Request for advice.
...
(a2) A request for a formal advisory opinion under subsection (a) of this section shall be
in writing, electronic or otherwise. The Commission State Board shall issue formal advisory
opinions having prospective application only. A public servant or legislative employee who
relies upon the advice provided to that public servant or legislative employee on a specific
matter addressed by the requested formal advisory opinion shall be immune from all of the
following:
(1)
Investigation by the Commission,State Board, except for an inquiry under
G.S. 138A-12(b)(3).
(2)
Any adverse action by the employing entity.
(3)
Investigation by the Secretary of State.
...
(b1) A request by a legislator for a recommended formal advisory opinion shall be in
writing, electronic or otherwise. The Commission State Board shall issue recommended formal
advisory opinions having prospective application only. Until action is taken by the Committee
under G.S. 120-104, a legislator who relies upon the advice provided to that legislator on a
specific matter addressed by the requested recommended formal advisory opinion shall be
immune from all of the following:
(1)
Investigation by the Committee or Commission, State Board, except for an
inquiry under G.S. 138A-12(b)(3).
(2)
Any adverse action by the house of which the legislator is a member.
(3)
Investigation by the Secretary of State.
...."
SECTION 4. Chapter 120C of the General Statutes reads as rewritten:
"...
"§ 120C-101. Rules and forms.
(a)
The Commission State Board shall adopt any rules or definitions necessary to
interpret the provisions of this Chapter and adopt any rules necessary to administer the
provisions of this Chapter, except for Articles 2, 4 and 8 of this Chapter. The Secretary of State
shall adopt any rules, orders, and forms as are necessary to administer the provisions of Articles
2, 4 and 8 of this Chapter. The Secretary of State may appoint a council to advise the Secretary
in adopting rules under this section.Chapter.
(b)
With respect to the forms adopted under subsection (a) of this section, the Secretary
of StateState Board shall adopt rules to protect from disclosure all confidential information
under Chapter 132 of the General Statutes related to economic development initiatives or to
industrial or business recruitment activities. The information shall remain confidential until the
State, a unit of local government, or the business has announced a commitment by the business
to expand or locate a specific project in this State or a final decision not to do so, and the
business has communicated that commitment or decision to the State or local government
agency involved with the project.
(c)
In adopting rules under this Chapter, the Commission State Board is exempt from
the requirements of Article 2A of Chapter 150B of the General Statutes, except that the
Commission State Board shall comply with G.S. 150B-21.2(d). At least 30 business days prior
to adopting a rule, the CommissionState Board shall:
(1)
Publish the proposed rules in the North Carolina Register.
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(2)

Submit the rule and a notice of public hearing to the Codifier of Rules, and
the Codifier of Rules shall publish the proposed rule and the notice of public
hearing on the Internet to be posted within five business days.
(3)
Notify those on the mailing list maintained in accordance with
G.S. 150B-21.2(d) and any other interested parties of its intent to adopt a
rule and of the public hearing.
(4)
Accept written comments on the proposed rule for at least 15 business days
prior to adoption of the rule.
(5)
Hold at least one public hearing on the proposed rule no less than five days
after the rule and notice have been published.
A rule adopted under this subsection becomes effective the first day of the month following the
month the final rule is submitted to the Codifier of Rules for entry into the North Carolina
Administrative Code, and applies prospectively. A rule adopted by the Commission that does
not comply with the procedural requirements of this subsection shall be null, void, and without
effect. For purposes of this subsection, a rule is any CommissionState Board regulation,
standard, or statement of general applicability that interprets an enactment by the General
Assembly or Congress, or a regulation adopted by a federal agency, or that describes the
procedure or practice requirements of the Commission.State Board.
(d)
For purposes of G.S. 150B-21.3(b2), a written objection filed by the Commission to
a rule adopted by the Secretary of State pursuant to this Chapter shall be deemed written
objections from 10 or more persons under that statute. Notwithstanding G.S. 150B-21.3(b2), a
rule adopted by the Secretary of State pursuant to this Chapter objected to by the Commission
under this subsection shall not become effective until an act of the General Assembly
approving the rule has become law. If the General Assembly does not approve a rule under this
subsection by the day of adjournment of the next regular session of the General Assembly that
begins at least 25 days after the date the Rules Review Commission approves the rule, the
permanent rule shall not become effective and any temporary rule associated with the
permanent rule expires. If the General Assembly fails to approve a rule by the day of
adjournment, the Secretary of State may initiate rulemaking for a new permanent rule,
including by the adoption of a temporary rule.
"§ 120C-102. Request for advice.
(a)
At the request of any person, State agency, or governmental unit affected by this
Chapter, the CommissionState Board shall render advice on specific questions involving the
meaning and application of this Chapter and that person's, State agency's, or any governmental
unit's compliance therewith. Requests for advice and advice rendered in response to those
requests shall relate to real or reasonably anticipated fact settings or circumstances.
(a1) A request for a formal opinion under subsection (a) of this section shall be in
writing, electronic or otherwise. The CommissionState Board shall issue formal advisory
opinions having prospective application only. An individual, State agency, or governmental
unit who relies upon the advice provided to that individual, State agency, or governmental unit
on a specific matter addressed by a requested formal advisory opinion shall be immune from all
of the following:
(1)
Investigation by the Commission.State Board.
(2)
Any adverse action by the employing entity.
(3)
Investigation by the Secretary of State.
(b)
Staff to the CommissionState Board may issue advice, but not formal advisory
opinions, under procedures adopted by the Commission.State Board.
(c)
The CommissionState Board shall publish its formal advisory opinions within 30
days of issuance, edited as necessary to protect the identities of the individuals requesting
opinions.
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(d)
Except as provided under subsections (c) and (d1) of this section, a request for
advice, any advice provided by CommissionState Board staff, any formal advisory opinions,
any supporting documents submitted or caused to be submitted to the CommissionState Board
or CommissionState Board staff, and any documents prepared or collected by the
CommissionState Board or the CommissionState Board staff in connection with a request for
advice are confidential. The identity of the individual, State agency, or governmental unit
making the request for advice, the existence of the request, and any information related to the
request may not be revealed without the consent of the requestor. An individual, State agency,
or governmental unit who requests advice or receives advice, including a formal advisory
opinion, may authorize the release to any other person, the State, or any governmental unit of
the request, the advice, or any supporting documents.
For purposes of this section, "document" is as defined in G.S. 120-129. Requests for advice,
any advice, and any documents related to requests for advice are not "public records" as
defined in G.S. 132-1.
(d1) Staff to the Commission may share all information and documents related to
requests under subsection (a) and (a1) of this section with staff of the Office of the Secretary of
State. The information and documents in the possession of the staff of the Office of the
Secretary of State shall remain confidential and not public records. The Commission shall
forward an unedited copy of each formal advisory opinion under this section to the Secretary of
State at the time the formal advisory opinion is issued to the requestor, and the Secretary of
State shall treat that unedited advisory opinion as confidential and not a public record.
(e)
Requests for advisory opinions may be withdrawn by the requestor at any time prior
to the issuance of a formal advisory opinion.
...
"§ 120C-601. Powers and duties of the Commission.State Board.
(a)
The CommissionState Board may investigate complaints of violations of this
Chapter and shall refer complaints related solely to Articles 2, 4, or 8 of this Chapter to the
Secretary of State.Chapter.
(b)
The CommissionState Board may petition the Superior Court of Wake County for
the approval to issue subpoenas and subpoenas duces tecum as necessary to conduct
investigations of violations of this Chapter. The court shall authorize subpoenas under this
subsection when the court determines they are necessary for the enforcement of this Chapter.
Subpoenas issued under this subsection shall be enforceable by the court through contempt
powers. Venue shall be with the Superior Court of Wake County for any nonresident person, or
that person's agent, who makes a reportable expenditure under this Chapter, and personal
jurisdiction may be asserted under G.S. 1-75.4.
(c)
Complaints of violations of this Chapter and all other records accumulated in
conjunction with the investigation of these complaints shall be considered confidential records
and may be released only by order of a court of competent jurisdiction. Any information
obtained by the CommissionState Board from any law enforcement agency, administrative
agency, or regulatory organization on a confidential or otherwise restricted basis in the course
of an investigation shall be confidential and exempt from G.S. 132-6 to the same extent that it
is confidential in the possession of the providing agency or organization.
(d)
The CommissionState Board shall publish annual statistics on complaints, including
the number of complaints, the number of apparent violations of this Chapter referred to a
district attorney, the number of dismissals, and the number and age of complaints pending.
"§ 120C-602. Punishment for violation.
(a)
Whoever willfully violates any provision of Article 2 or Article 3 of this Chapter
shall be guilty of a Class 1 misdemeanor, except as provided in those Articles. In addition, no
lobbyist who is convicted of a violation of the provisions of this Chapter shall in any way act as
a lobbyist for a period of two years from the date of conviction.
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(b)
In addition to the criminal penalties set forth in this section, the Secretary of State
may levy civil fines for a violation of any provision of Articles 2, 4, or 8 of this Chapter up to
five thousand dollars ($5,000) per violation. In addition to the criminal penalties set forth in
this section, the CommissionState Board may levy civil fines for a violation of any provision of
this Chapter except Article 2, 4, or 8 of this Chapter up to five thousand dollars ($5,000) per
violation.
"§ 120C-603. Enforcement by district attorney and Attorney General.
(a)
The Commission or the Secretary of State, as appropriate, State Board may
investigate complaints of violations of this Chapter and shall report apparent violations of this
Chapter to the district attorney of the prosecutorial district as defined in G.S. 7A-60 of which
Wake County is a part, who shall prosecute any person or governmental unit who violates any
provisions of this Chapter.
(b)
Complaints of violations of this Chapter involving the CommissionState Board or
any member employee of the CommissionState Board shall be referred to the Attorney General
for investigation. The Attorney General shall, upon receipt of a complaint, make an appropriate
investigation thereof, and the Attorney General shall forward a copy of the investigation to the
district attorney of the prosecutorial district as defined in G.S. 7A-60 of which Wake County is
a part, who shall prosecute any person or governmental unit who violates any provisions of this
Chapter.
...."
SECTION 5.(a) G.S. 163-19 is repealed.
SECTION 5.(b) G.S. 163-20 reads as rewritten:
"§ 163-20. Meetings of Board; quorum; minutes.
(a)
Call of Meeting. – The State Board of Elections shall meet at the call of the
chairman whenever necessary to discharge the duties and functions imposed upon it by this
Chapter. The chairman shall call a meeting of the Board upon the written application or
applications of any two members thereof. If there is no chairman, or if the chairman does not
call a meeting within three days after receiving a written request or requests from two
members, any three members of the Board shall have power to call a meeting of the Board, and
any duties imposed or powers conferred on the Board by this Chapter may be performed or
exercised at that meeting, although the time for performing or exercising the same prescribed
by this Chapter may have expired.
(b)
Place of Meeting. – Except as provided in subsection (c), below, the State Board of
Elections shall meet in its offices in the City of Raleigh, or at another place in Raleigh to be
designated by the chairman. However, subject to the limitation imposed by subsection (c),
below, upon the prior written request of any four six members, the State Board of Elections
shall meet at any other place in the State designated by the four six members.
(c)
Meetings to Investigate Alleged Violations of This Chapter. – When called upon to
investigate or hear sworn alleged violations of this Chapter, the State Board of Elections shall
meet and hear the matter in the county in which the violations are alleged to have occurred.
(d)
Quorum. – A majority of the members constitutes a quorum for the transaction of
business by the State Board of Elections. If any member of the Board fails to attend a meeting,
and by reason thereof there is no quorum, the members present shall adjourn from day to day
for not more than three days, by the end of which time, if there is no quorum, the Governor
may summarily remove any member failing to attend and appoint his successor.
(e)
Minutes. – The State Board of Elections shall keep minutes recording all
proceedings and findings at each of its meetings. The minutes shall be recorded in a book
which shall be kept in the office of the Board in Raleigh."
SECTION 5.(c) G.S. 163-21 is repealed.
SECTION 5.(d) G.S. 163-23 is repealed.
SECTION 5.(e) G.S. 163-26 is repealed.
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SECTION 5.(f) G.S. 163-27 is repealed.
SECTION 5.(g) G.S. 163-28 is repealed.
SECTION 5.(h) G.S. 163-30 reads as rewritten:
"§ 163-30. County boards of elections; appointments; terms of office; qualifications;
vacancies; oath of office; instructional meetings.
In every county of the State there shall be a county board of elections, to consist of three
four persons of good moral character who are registered voters in the county in which they are
to act. Two of the members of the county board of elections shall be of the political party with
the highest number of registered affiliates and two shall be of the political party with the second
highest number of registered affiliates, as reflected by the latest registration statistics published
by the State Board. In 2017, members of county boards of elections shall be appointed by the
State Board on the second Tuesday in July. Members In 2019, members of county boards of
elections shall be appointed by the State Board of Elections on the last Tuesday in June 1985,
and every two years thereafter, and their terms of office shall continue for two years from the
specified date of appointment and until their successors are appointed and qualified. Not more
than two members of the county board of elections shall belong to the same political party.
No person shall be eligible to serve as a member of a county board of elections who holds
any elective office under the government of the United States, or of the State of North Carolina
or any political subdivision thereof.
No person who holds any office in a state, congressional district, county or precinct
political party or organization, or who is a campaign manager or treasurer of any candidate or
political party in a primary or election, shall be eligible to serve as a member of a county board
of elections, provided however that the position of delegate to a political party convention shall
not be considered an office for the purpose of this section.
No person shall be eligible to serve as a member of a county board of elections who is a
candidate for nomination or election.
No person shall be eligible to serve as a member of a county board of elections who is the
wife, husband, son, son-in-law, daughter, daughter-in-law, mother, mother-in-law, father,
father-in-law, sister, sister-in-law, brother, brother-in-law, aunt, uncle, niece, or nephew of any
candidate for nomination or election. Upon any member of the board of elections becoming
ineligible, that member's seat shall be declared vacant. This paragraph only applies if the
county board of elections is conducting the election for which the relative is a candidate.
The State chairman chair of each political party shall have the right to recommend to the
State Board of Elections three registered voters in each county for appointment to the board of
elections for that county. If such recommendations are received by the Board 15 or more days
before the last Tuesday in June 1985,2017, and each two years thereafter, it shall be the duty of
the State Board of Elections to appoint the county boards from the names thus recommended.
Whenever a vacancy occurs in the membership of a county board of elections for any cause
the State chairman chair of the political party of the vacating member shall have the right to
recommend two registered voters of the affected county for such office, and it shall be the duty
of the State Board of Elections to fill the vacancy from the names thus recommended.
At the meeting of the county board of elections required by G.S. 163-31 to be held on
Tuesday following the third Monday in July in the year of their appointment the members shall
take the following oath of office:
"I, _________, do solemnly swear (or affirm) that I will support the
Constitution of the United States; that I will be faithful and bear true allegiance
to the State of North Carolina and to the constitutional powers and authorities
which are or may be established for the government thereof; that I will endeavor
to support, maintain and defend the Constitution of said State, not inconsistent
with the Constitution of the United States; and that I will well and truly execute

Page 10

Session Law 2016-125

Senate Bill 4

General Assembly Of North CarolinaFourth Extra Session 2016
the duties of the office of member of the __________ County Board of Elections
to the best of my knowledge and ability, according to law; so help me God."
At the first meeting in July annually, the county boards shall organize by electing one of its
members chair and one of its members vice-chair, each to serve a one-year term as such. In the
odd-numbered year, the chair shall be a member of the political party with the highest number
of registered affiliates, as reflected by the latest registration statistics published by the State
Board, and the vice-chair a member of the political party with the second highest number of
registered affiliates. In the even-numbered year, the chair shall be a member of the political
party with the second highest number of registered affiliates, as reflected by the latest
registration statistics published by the State Board, and the vice-chair a member of the political
party with the highest number of registered affiliates.
Each member of the county board of elections shall attend each instructional meeting held
pursuant to G.S. 163-46, unless excused for good cause by the chairman chair of the board, and
shall be paid the sum of twenty-five dollars ($25.00) per day for attending each of those
meetings."
SECTION 5.(i) G.S. 163-31 reads as rewritten:
"§ 163-31. Meetings of county boards of elections; quorum; majority; minutes.
In each county of the State the members of the county board of elections shall meet at the
courthouse or board office at noon on the Tuesday following the third Monday in July in the
year of their appointment by the State Board of Elections and, after taking the oath of office
provided in G.S. 163-30, they shall organize by electing one member chairmanchair and
another member secretary of the county board of elections. On the Tuesday following the third
Monday in August of the year in which they are appointed the county board of elections shall
meet and appoint precinct chief judges and judges of elections. The board may hold other
meetings at such times as the chairman chair of the board, or any two three members thereof,
may direct, for the performance of duties prescribed by law. A majority of theThree members
shall constitute a quorum for the transaction of board business. Except where required by law to
act unanimously, a majority vote for action of the board shall require three of the four
members. The chairman chair shall notify, or cause to be notified, all members regarding every
meeting to be held by the board.
The county board of elections shall keep minutes recording all proceedings and findings at
each of its meetings. The minutes shall be recorded in a book which shall be kept in the board
office and it shall be the responsibility of the secretary, elected by the board, to keep the
required minute book current and accurate. The secretary of the board may designate the
director of elections to record and maintain the minutes under his or her supervision."
SECTION 5.(j) G.S. 163-182.13 reads as rewritten:
"§ 163-182.13. New elections.
(a)
When State Board May Order New Election. – The State Board of Elections may
order a new election, upon agreement of at least four six of its members, in the case of any one
or more of the following:
(1)
Ineligible voters sufficient in number to change the outcome of the election
were allowed to vote in the election, and it is not possible from examination
of the official ballots to determine how those ineligible voters voted and to
correct the totals.
(2)
Eligible voters sufficient in number to change the outcome of the election
were improperly prevented from voting.
(3)
Other irregularities affected a sufficient number of votes to change the
outcome of the election.
(4)
Irregularities or improprieties occurred to such an extent that they taint the
results of the entire election and cast doubt on its fairness.
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(b)
State Board to Set Procedures. – The State Board of Elections shall determine when
a new election shall be held and shall set the schedule for publication of the notice, preparation
of absentee official ballots, and the other actions necessary to conduct the election.
(c)
Eligibility to Vote in New Election. – Eligibility to vote in the new election shall be
determined by the voter's eligibility at the time of the new election, except that in a primary, no
person who voted in the initial primary of one party shall vote in the new election in the
primary of another party. The State Board of Elections shall promulgate adopt rules to effect
the provisions of this subsection.
(d)
Jurisdiction in Which New Election Held. – The new election shall be held in the
entire jurisdiction in which the original election was held.
(e)
Which Candidates to Be on Official Ballot. – All the candidates who were listed on
the official ballot in the original election shall be listed in the same order on the official ballot
for the new election, except in either of the following:
(1)
If a candidate dies or otherwise becomes ineligible between the time of the
original election and the new election, that candidate may be replaced in the
same manner as if the vacancy occurred before the original election.
(2)
If the election is for a multiseat office, and the irregularities could not have
affected the election of one or more of the candidates, the new election, upon
agreement of at least four six members of the State Board, may be held
among only those candidates whose election could have been affected by the
irregularities.
(f)
Tie Votes. – If ineligible voters voted in an election and it is possible to determine
from the official ballots the way in which those votes were cast and to correct the results, and
consequently the election ends in a tie, the provisions of G.S. 163-182.8 concerning tie votes
shall apply."
SECTION 5.(k) G.S. 163-278.22(7) reads as rewritten:
"(7) To make investigations to the extent the State Board deems necessary with
respect to statements filed under the provisions of this Article and with
respect to alleged failures to file any statement required under the provisions
of this Article or Article 22M of the General Statutes and, upon complaint
under oath by any registered voter, with respect to alleged violations of any
part of this Article or Article 22M of the General Statutes. The State Board
shall conclude all investigations no later than one year from the date of the
start of the investigation, unless the State Board has reported an apparent
violation to the proper district attorney and additional investigation of the
apparent violation is deemed necessary by the State Board."
SECTION 6. G.S. 120-70.141 reads as rewritten:
"§ 120-70.141. Purpose and powers of Committee.
(a)
The Joint Legislative Elections Oversight Committee shall examine, on a continuing
basis, election administration and campaign finance regulation in North Carolina, in order to
make ongoing recommendations to the General Assembly on ways to improve elections
administration and campaign finance regulation. In this examination, the Committee shall do
the following:
(1)
Study the budgets, programs, and policies of the Bipartisan State Board of
Elections and Ethics Enforcement and the county boards of elections to
determine ways in which the General Assembly may improve election
administration and campaign finance regulation.administration.
(1a) Study the budgets, programs, and policies of the Bipartisan State Board of
Elections and Ethics Enforcement and the county boards of elections to
determine ways in which the General Assembly may improve campaign
finance regulation.
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(2)

Examine election statutes and court decisions to determine any legislative
changes that are needed to improve election administration and campaign
finance regulation.
(3)
Study other states' initiatives in election administration and campaign
finance regulation to provide an ongoing commentary to the General
Assembly on these initiatives and to make recommendations for
implementing similar initiatives in North Carolina; and
(4)
Study any other election matters that the Committee considers necessary to
fulfill its mandate.
(b)
The Committee may make interim reports to the General Assembly on matters for
which it may report to a regular session of the General Assembly. A report to the General
Assembly may contain any legislation needed to implement a recommendation of the
Committee."
SECTION 7. Any previous assignment of duties of a quasi-legislative or
quasi-judicial nature by the Governor or General Assembly to the agencies or functions
transferred by this act shall have continued validity with the transfer under this act. Except as
otherwise specifically provided in this act, each enumerated commission, board, or other
function of State government transferred to the Bipartisan State Board of Elections and Ethics
Enforcement, as created in this act, is a continuation of the former entity for purposes of
succession to all the rights, powers, duties, and obligations of the former. Where the former
entities are referred to by law, contract, or other document in their former name, the Bipartisan
State Board of Elections and Ethics Enforcement, as created in this act, is charged with
exercising the functions of the former named entity.
SECTION 8. No action or proceeding pending on January 1, 2017, brought by or
against the State Board of Elections, the State Ethics Commission, or the Secretary of State
regarding the lobbyist registration and lobbying enforcement of the Secretary of State shall be
affected by any provision of this act, but the same may be prosecuted or defended in the name
of the Bipartisan State Board of Elections and Ethics Enforcement, as created in this act. In
these actions and proceedings, the Bipartisan State Board of Elections and Ethics Enforcement
or its Executive Director, as appropriate, shall be substituted as a party upon proper application
to the courts or other administrative or quasi-judicial bodies.
Any business or other matter undertaken or commanded by any State program or
office or contract transferred by this act to the Bipartisan State Board of Elections and Ethics
Enforcement pertaining to or connected with the functions, powers, obligations, and duties set
forth herein, which is pending on January 1, 2017, may be conducted and completed by the
Bipartisan State Board of Elections and Ethics Enforcement in the same manner and under the
same terms and conditions and with the same effect as if conducted and completed by the
original program, office, or commissioners or directors thereof.
SECTION 9. The consolidation provided for under this act shall not affect any
ongoing investigation or audit. Any ongoing hearing or other proceeding before the State Ethics
Commission or State Board of Elections on January 1, 2017, shall be transferred to the
Bipartisan State Board of Elections and Ethics Enforcement, as created by this act, on January
1, 2017. Prosecutions for offenses or violations committed before January 1, 2017, are not
abated or affected by this act, and the statutes that would be applicable but for this act remain
applicable to those prosecutions.
SECTION 10. Rules adopted by the State Ethics Commission, Secretary of State
related to lobbying, and the State Board of Elections shall remain in effect as provided in
G.S. 150B-21.7. Policies, procedures, and guidance shall remain in effect until amended or
repealed by the Bipartisan State Board of Elections and Ethics Enforcement. The list of covered
boards adopted by the State Ethics Commission under G.S. 138A-11 as of December 31, 2016,
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shall continue in effect until amended or repealed by the Bipartisan State Board of Elections
and Ethics Enforcement.
SECTION 11. Any evaluation of a statement of economic interest issued by the
State Ethics Commission pursuant to Article 3 of Chapter 138A of the General Statutes in 2016
shall remain in effect until amended or repealed by the Bipartisan State Board of Elections and
Ethics Enforcement.
SECTION 12. The authority, powers, duties and functions, records, personnel,
property, and unexpended balances of appropriations, allocations, or other funds, including the
functions of budgeting and purchasing, of the State Ethics Commission are transferred to the
Bipartisan State Board of Elections and Ethics Enforcement, as created in Part I of this act. The
authority, powers, duties and functions, records, personnel, property, and unexpended balances
of appropriations, allocations, or other funds, including the functions of budgeting and
purchasing, of the State Board of Elections are transferred to the Bipartisan State Board of
Elections and Ethics Enforcement, as created in Part I of this act. The authority, powers, duties
and functions, records, personnel, property, and unexpended balances of appropriations,
allocations, or other funds, including the functions of budgeting and purchasing, of the
lobbying registration and lobbying enforcement functions of the Secretary of State are
transferred to the Bipartisan State Board of Elections and Ethics Enforcement, as created in
Part I of this act. The Director of the Budget shall resolve any disputes arising out of this
transfer.
SECTION 13. The members of the State Ethics Commission serving on December
31, 2016, shall constitute and serve as the Bipartisan State Board of Elections and Ethics
Enforcement, as constituted and authorized by this act until June 30, 2017. The chair and
vice-chair of the State Ethics Commission serving on December 31, 2016, shall continue to
serve as the chair and vice-chair of Bipartisan State Board of Elections and Ethics
Enforcement, as constituted and authorized by this act until June 30, 2017. Notwithstanding
G.S. 138B-2, members of the Bipartisan State Board of Elections and Ethics Enforcement
appointed by the Governor and General Assembly in 2017 shall take office July 1, 2017.
SECTION 14. Until such time as the Bipartisan State Board of Elections and
Ethics Enforcement appointed in 2017 appoints an Executive Director, the Executive Director
of the State Board of Elections under G.S. 163-26, as of December 31, 2016, shall be acting
Executive Director.
SECTION 15. The appropriations and resources of the State Ethics Commission is
transferred to the Bipartisan State Board of Elections and Ethics Enforcement, and the transfer
shall have all the elements of a Type I transfer under G.S. 143A-6.
SECTION 16. The appropriations and resources of the State Board of Elections,
including any office space of the State Board of Elections, is transferred to the Bipartisan State
Board of Elections and Ethics Enforcement, and the transfer shall have all the elements of a
Type I transfer under G.S. 143A-6, with the Budget Code for the newly established State Board
being the previous State Board of Elections budget code of 18025.
SECTION 17. The appropriations and resources of the lobbying registration and
lobbying enforcement functions of the Secretary of State are transferred to the Bipartisan State
Board of Elections and Ethics Enforcement, and the transfers shall have all the elements of a
Type I transfer under G.S. 143A-6. Specifically, the following positions shall be transferred:
Lobbying Compliance Director (Position 60008800), Law Enforcement Agent (Position
60008806), Administrative Assistant II (Position 60008801), Administrative Assistant II
(Position 60008802), and Administrative Assistant II (Position 60008803).
SECTION 18. The Bipartisan State Board of Elections and Ethics Enforcement
shall report to the Joint Legislative Commission on Governmental Operations, Joint Legislative
Elections Oversight Committee, and the Legislative Ethics Committee on or before April 1,
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2018, and again on or before March 1, 2019, as to recommendations for statutory changes
necessary to further implement this consolidation.
SECTION 19. Notwithstanding the recodification in Section 1 of this Part, the
Bipartisan State Board of Elections and Ethics Enforcement shall not administer or enforce Part
1, Part 3, or Part 6 of Article 8 of Chapter 138B of the General Statutes, and the Secretary of
State shall maintain the authority to administer and enforce Articles 2, 4, and 8 of Chapter
120C of the General Statutes, as those Articles existed on January 1, 2017, until October 1,
2017. Section 17 of this Part becomes effective October 1, 2017. G.S. 163-30, as amended by
Section 5(h) of this Part and G.S. 163-31, as amended by Section 5(i) of this Part, becomes
effective July 1, 2017. G.S. 163-278.22(7), as amended by Section 5(k) of this Part, becomes
effective January 1, 2017, and applies to investigations initiated on or after that date. Except as
otherwise provided, this Part becomes effective January 1, 2017.
PART II. CLARIFY LEGISLATIVE AUTHORITY TO APPORTION DISTRICTS
SECTION 20.(a) G.S. 120-2.4 reads as rewritten:
"§ 120-2.4. Opportunity for General Assembly to remedy defects.
(a)
If the General Assembly enacts a plan apportioning or redistricting State legislative
or congressional districts, in no event may a court impose its own substitute plan unless the
court first gives the General Assembly a period of time to remedy any defects identified by the
court in its findings of fact and conclusions of law. That period of time shall not be less than
two weeks. In the event the General Assembly does not act to remedy any identified defects to
its plan within that period of time, the court may impose an interim districting plan for use in
the next general election only, but that interim districting plan may differ from the districting
plan enacted by the General Assembly only to the extent necessary to remedy any defects
identified by the court.
(b)
Notwithstanding any other provision of law or authority of the State Board of
Elections under Chapter 163 of the General Statutes, the State Board of Elections shall have no
authority to alter, amend, correct, impose, or substitute any plan apportioning or redistricting
State legislative or congressional districts other than a plan imposed by a court under this
section or a plan enacted by the General Assembly."
SECTION 20.(b) G.S. 163-22 is amended by adding two new subsections to read:
"(r)
Nothing in this Chapter shall grant authority to the State Board of Elections to alter,
amend, correct, impose, or substitute any plan apportioning or redistricting State legislative or
congressional districts other than a plan imposed by a court under G.S. 120-2.4 or a plan
enacted by the General Assembly.
(s)
Nothing in this Chapter shall grant authority to the State Board of Elections to alter,
amend, correct, impose, or substitute any plan apportioning or redistricting districts for a unit of
local government other than a plan imposed by a court, a plan enacted by the General
Assembly, or a plan adopted by the appropriate unit of local government under statutory or
local act authority."
SECTION 20.(c) G.S. 163-33 is amended by adding two new subdivisions to read:
"(15) Nothing in this Chapter shall grant authority to county boards of elections to
alter, amend, correct, impose, or substitute any plan apportioning or
redistricting State legislative or congressional districts other than a plan
imposed by a court under G.S. 120-2.4 or a plan enacted by the General
Assembly.
(16) Nothing in this Chapter shall grant authority to county boards of elections to
alter, amend, correct, impose, or substitute any plan apportioning or
redistricting districts for a unit of local government other than a plan
imposed by a court, a plan enacted by the General Assembly, or a plan
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adopted by the appropriate unit of local government under statutory or local
act authority."
SECTION 20.(d) G.S. 163-27.1 reads as rewritten:
"§ 163-27.1. Emergency powers.
(a)
The Executive Director, as chief State elections official, may exercise emergency
powers to conduct an election in a district where the normal schedule for the election is
disrupted by any of the following:
(1)
A natural disaster.
(2)
Extremely inclement weather.
(3)
An armed conflict involving Armed Forces of the United States, or
mobilization of those forces, including North Carolina National Guard and
reserve components of the Armed Forces of the United States.
In exercising those emergency powers, the Executive Director shall avoid unnecessary conflict
with the provisions of this Chapter. The Executive Director shall adopt rules describing the
emergency powers and the situations in which the emergency powers will be exercised.
(b)
Nothing in this Chapter shall grant authority to the State Board of Elections to alter,
amend, correct, impose, or substitute any plan apportioning or redistricting State legislative or
congressional districts other than a plan imposed by a court under G.S. 120-2.4 or a plan
enacted by the General Assembly.
(c)
Nothing in this Chapter shall grant authority to the State Board of Elections to alter,
amend, correct, impose, or substitute any plan apportioning or redistricting districts for a unit of
local government other than a plan imposed by a court, a plan enacted by the General
Assembly, or a plan adopted by the appropriate unit of local government under statutory or
local act authority."
PART III. PARTISAN APPELLATE COURT ELECTIONS
SECTION 21.(a) G.S. 163-106 reads as rewritten:
"§ 163-106. Notices of candidacy; pledge; with whom filed; date for filing; withdrawal.
…
(c)
Time for Filing Notice of Candidacy. – Candidates seeking party primary
nominations for the following offices shall file their notice of candidacy with the State Board of
Elections no earlier than 12:00 noon on the second Monday in February and no later than 12:00
noon on the last business day in February preceding the primary:
Governor
Lieutenant Governor
All State executive officers
Justices of the Supreme Court
Judges of the Court of Appeals
United States Senators
Members of the House of Representatives of the United States
District attorneys
Candidates seeking party primary nominations for the following offices shall file their
notice of candidacy with the county board of elections no earlier than 12:00 noon on the second
Monday in February and no later than 12:00 noon on the last business day in February
preceding the primary:
State Senators
Members of the State House of Representatives
All county offices.
(d)
Notice of Candidacy for Certain Offices to Indicate Vacancy. – In any primary in
which there are two or more vacancies for associate justices for the Supreme Court, two or
more vacancies for the Court of Appeals, or two vacancies for United States Senator from
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North Carolina, each candidate shall, at the time of filing notice of candidacy, file with the
State Board of Elections a written statement designating the vacancy to which he the candidate
seeks nomination. Votes cast for a candidate shall be effective only for his nomination to the
vacancy for which hethe candidate has given notice of candidacy as provided in this subsection.
...."
SECTION 21.(b) G.S. 163-107(a) reads as rewritten:
"(a) Fee Schedule. – At the time of filing a notice of candidacy, each candidate shall pay
to the board of elections with which he the candidate files under the provisions of G.S. 163-106
a filing fee for the office he seeks sought in the amount specified in the following tabulation:
Office Sought
Governor

Amount of Filing Fee
One percent (1%) of the annual salary of the
office sought
One percent (1%) of the annual salary of the
office sought
One percent (1%) of the annual salary of the
office sought

Lieutenant Governor
All State executive offices
All Justices of the Supreme Court,
Judges of the Court of Appeals, and
District Attorneys of the General
Court of Justice
United States Senator

One percent (1%) of the annual salary of
the office sought

One percent (1%) of the annual salary of the
office sought
Members of the United States House
One percent (1%) of the annual salary of
of Representatives
the office sought
State Senator
One percent (1%) of the annual salary of the
office sought
Member of the State House of
One percent (1%) of the annual salary of
Representatives
the office sought
All county offices not compensated by fees
One percent (1%) of the annual salary of the
office sought
All county offices compensated partly
One percent (1%) of the first annual
by salary and partly by fees
salary to be received (exclusive of fees)
The salary of any office that is the basis for calculating the filing fee is the starting salary
for the office, rather than the salary received by the incumbent, if different. If no starting salary
can be determined for the office, then the salary used for calculation is the salary of the
incumbent, as of January 1 of the election year."
SECTION 21.(c) G.S. 163-107.1(b) reads as rewritten:
"(b) If the candidate is seeking the office of United States Senator, Governor, Lieutenant
Governor, or any State executive officer, Justice of the Supreme Court, or Judge of the Court of
Appeals, the petition must be signed by 10,000 registered voters who are members of the
political party in whose primary the candidate desires to run, except that in the case of a
political party as defined by G.S. 163-96(a)(2) which will be making nominations by primary
election, the petition must be signed by five percent (5%) of the registered voters of the State
who are affiliated with the same political party in whose primary the candidate desires to run,
or in the alternative, the petition shall be signed by no less than 8,000 registered voters
regardless of the voter's political party affiliation, whichever requirement is greater. The
petition must be filed with the State Board of Elections not later than 12:00 noon on Monday
preceding the filing deadline before the primary in which he seeks to run. The names on the
petition shall be verified by the board of elections of the county where the signer is registered,
and the petition must be presented to the county board of elections at least 15 days before the
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petition is due to be filed with the State Board of Elections. When a proper petition has been
filed, the candidate's name shall be printed on the primary ballot."
SECTION 21.(d) G.S. 163-111(c)(1) reads as rewritten:
"(1) A candidate who is apparently entitled to demand a second primary,
according to the unofficial results, for one of the offices listed below, and
desiring to do so, shall file a request for a second primary in writing with the
Executive Director of the State Board of Elections no later than 12:00 noon
on the ninth day (including Saturdays and Sundays) following the date on
which the primary was conducted, and such request shall be subject to the
certification of the official results by the State Board of Elections. If the vote
certification by the State Board of Elections determines that a candidate who
was not originally thought to be eligible to call for a second primary is in
fact eligible to call for a second primary, the Executive Director of the State
Board of Elections shall immediately notify such candidate and permit him
the candidate to exercise any options available to him the candidate within a
48-hour period following the notification:
Governor,
Lieutenant Governor,
All State executive officers,
Justices of the Supreme Court, Judges of the Court of Appeals, or
District Attorneys of the General Court of Justice,
United States Senators,
Members of the United States House of Representatives,
State Senators in multi-county senatorial districts, and
Members of the State House of Representatives in multi-county
representative districts."
SECTION 21.(e) Subchapter X of Chapter 163 of the General Statutes reads as
rewritten:
"SUBCHAPTER X. ELECTION OF APPELLATE, SUPERIOR, SUPERIOR AND
DISTRICT COURT JUDGES.
"Article 25.
"Nomination and Election of Appellate, Superior, Superior and District Court Judges.
"§ 163-321. Applicability.
The nomination and election of justices of the Supreme Court, judges of the Court of
Appeals, and superior and district court judges of the General Court of Justice shall be as
provided by this Article.
…
"§ 163-323. Notice of candidacy.
…
(b)
Time for Filing Notice of Candidacy. – Candidates seeking election to the following
offices shall file their notice of candidacy with the State Board of Elections no earlier than
12:00 noon on the second Monday in February and no later than 12:00 noon on the last
business day in February preceding the election:
Justices of the Supreme Court.
Judges of the Court of Appeals.
Judges of the superior courts.
Judges of the district courts.
…
(f)
Notice of Candidacy for Certain Offices to Indicate Vacancy. – In any election in
which there are two or more vacancies for the office of justice of the Supreme Court, judge of
the Court of Appeals, or district court judge to be filled by nominations, each candidate shall, at
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the time of filing notice of candidacy, file with the State Board of Elections a written statement
designating the vacancy to which the candidate seeks election. Votes cast for a candidate shall
be effective only for election to the vacancy for which the candidate has given notice of
candidacy as provided in this subsection.
A person seeking election for a specialized district judgeship established under G.S. 7A-147
shall, at the time of filing notice of candidacy, file with the State Board of Elections a written
statement designating the specialized judgeship to which the person seeks nomination.
…
"§ 163-325. Petition in lieu of payment of filing fee.
…
(b)
Requirements of Petition; Deadline for Filing. – If the candidate is seeking the
office of justice of the Supreme Court, judge of the Court of Appeals, or superior or district
court judge, that individual shall file a written petition with the State Board of Elections no
later than 12:00 noon on Monday preceding the filing deadline before the primary. If the office
is justice of the Supreme Court or judge of the Court of Appeals, the petition shall be signed by
8,000 registered voters in the State. If the office is superior court or district court judge, the The
petition shall be signed by five percent (5%) of the registered voters of the election area in
which the office will be voted for. the registered voters will vote for the office. The board of
elections shall verify the names on the petition, and if the petition and notice of candidacy are
found to be sufficient, the candidate's name shall be printed on the appropriate ballot. Petitions
must be presented to the county board of elections for verification at least 15 days before the
petition is due to be filed with the State Board of Elections. The State Board of Elections may
adopt rules to implement this section and to provide standard petition forms.
"§ 163-326. Certification of notices of candidacy.
…
(b)
Notification of Local Boards. – No later than 10 days after the time for filing notices
of candidacy under the provisions of G.S. 163-323(b) has expired, the chairman of the State
Board of Elections shall certify to the chairman of the county board of elections in each county
in the appropriate district the names of candidates for nomination to the offices of justice of the
Supreme Court, judge of the Court of Appeals, and superior and district court judge who have
filed the required notice and paid the required filing fee or presented the required petition to the
State Board of Elections, so that their names may be printed on the official judicial ballot for
justice of the Supreme Court, judge of the Court of Appeals, and superior and district court.
…
"§ 163-329. Elections to fill vacancy in office created after primary filing period opens.
(a)
General. – If a vacancy is created in the office of justice of the Supreme Court,
judge of the Court of Appeals, or judge of superior court after the filing period for the primary
opens but more than 60 days before the general election, and under the Constitution of North
Carolina an election is to be held for that position, such that the office shall be filled in the
general election as provided in G.S. 163-9, the election to fill the office for the remainder of the
term shall be conducted without a primary using the method provided in subsection (b1) of this
section. If a vacancy is created in the office of justice of the Supreme Court, judge of the Court
of Appeals, or judge of superior court before the filing period for the primary opens, and under
the Constitution of North Carolina an election is to be held for that position, such that the office
shall be filled in the general election as provided in G.S. 163-9, the election to fill the office for
the remainder of the term shall be conducted in accordance with G.S. 163-322.
(b)
Repealed by Session Laws 2006-192, s. 8(a), effective August 3, 2006, and
applicable to vacancies occurring on or after that date.
(b1) Method for Vacancy Election. – If a vacancy for the office of justice of the Supreme
Court, judge of the Court of Appeals, or judge of the superior court occurs more than 60 days
before the general election and after the opening of the filing period for the primary, then the
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State Board of Elections shall designate a special filing period of one week for candidates for
the office. If more than two candidates file and qualify for the office in accordance with
G.S. 163-323, then the Board shall conduct the election for the office as follows:
(1)
When the vacancy described in this section occurs more than 63 days before
the date of the second primary for members of the General Assembly, a
special primary shall be held on the same day as the second primary. The
two candidates with the most votes in the special primary shall have their
names placed on the ballot for the general election held on the same day as
the general election for members of the General Assembly.
(2)
When the vacancy described in this section occurs less than 64 days before
the date of the second primary, a general election for all the candidates shall
be held on the same day as the general election for members of the General
Assembly and the results shall be determined on a plurality basis as provided
by G.S. 163-292.
(3)
Repealed by Session Laws 2013-381, s. 51.1, effective January 1, 2014.
(c)
Applicable Provisions. – Except as provided in this section, the provisions of this
Article apply to elections conducted under this section.
(d)
Rules. – The State Board of Elections shall adopt rules for the implementation of
this section. The rules are not subject to Article 2A of Chapter 150B of the General Statutes.
The rules shall include the following:
(1)
If after the first-choice candidate is eliminated, a ballot does not indicate one
of the uneliminated candidates as an alternative choice, the ballot is
exhausted and shall not be counted after the initial round.
(2)
The fact that the voter does not designate a second or third choice does not
invalidate the voter's higher choice or choices.
(3)
The fact that the voter gives more than one ranking to the same candidate
shall not invalidate the vote. The highest ranking given a particular candidate
shall count as long as the candidate is not eliminated.
(4)
In case of a tie between candidates such that two or more candidates have an
equal number of first choices and more than two candidates qualify for the
second round, instant runoff voting shall be used to determine which two
candidates shall advance to the second round.
…
"§ 163-332. Ballots.
…
(b)
Ballots to Be Furnished by County Board of Elections. – It shall be the duty of the
county board of elections to print official ballots for the following offices to be voted for in the
primary:
Justice of the Supreme Court.
Judge of the Court of Appeals.
Superior court judge.
District court judge.
In printing ballots, the county board of elections shall be governed by instructions of the
State Board of Elections with regard to width, color, kind of paper, form, and size of type.
Three days before the election, the chairman of the county board of elections shall
distribute official ballots to the chief judge of each precinct in his county, and the chief judge
shall give a receipt for the ballots received. On the day of the primary, it shall be the chief
judge's duty to have all the ballots so delivered available for use at the precinct voting place.
…."
SECTION 21.(f) G.S. 163-323(h) is repealed.
SECTION 21.(g) G.S. 163-165.5(a)(4) reads as rewritten:
Page 20

Session Law 2016-125

Senate Bill 4

General Assembly Of North CarolinaFourth Extra Session 2016
"(4)

Party designations in partisan ballot items and in nonpartisan ballot items as
required by G.S. 163-323(h).items."
SECTION 21.(h) This Part becomes effective January 1, 2018, and applies to
primaries and elections held on or after that date.
PART IV. MODIFY APPELLATE REVIEW OF CERTAIN CASES
SECTION 22.(a) G.S. 7A-16 reads as rewritten:
"§ 7A-16. Creation and organization.
The Court of Appeals is created effective January 1, 1967. It shall consist initially of six
judges, elected by the qualified voters of the State for terms of eight years. The Chief Justice of
the Supreme Court shall designate one of the judges as Chief Judge, to serve in such capacity at
the pleasure of the Chief Justice. Before entering upon the duties of his office, a judge of the
Court of Appeals shall take the oath of office prescribed for a judge of the General Court of
Justice.
The Governor on or after July 1, 1967, shall make temporary appointments to the six initial
judgeships. The appointees shall serve until January 1, 1969. Their successors shall be elected
at the general election for members of the General Assembly in November, 1968, and shall take
office on January 1, 1969, to serve for the remainder of the unexpired term which began on
January 1, 1967.
Upon the appointment of at least five judges, and the designation of a Chief Judge, the court
is authorized to convene, organize, and promulgate, subject to the approval of the Supreme
Court, such supplementary rules as it deems necessary and appropriate for the discharge of the
judicial business lawfully assigned to it.
Effective January 1, 1969, the number of judges is increased to nine, and the Governor, on
or after March 1, 1969, shall make temporary appointments to the additional judgeships thus
created. The appointees shall serve until January 1, 1971. Their successors shall be elected at
the general election for members of the General Assembly in November, 1970, and shall take
office on January 1, 1971, to serve for the remainder of the unexpired term which began on
January 1, 1969.
Effective January 1, 1977, the number of judges is increased to 12; and the Governor, on or
after July 1, 1977, shall make temporary appointments to the additional judgeships thus created.
The appointees shall serve until January 1, 1979. Their successors shall be elected at the
general election for members of the General Assembly in November, 1978, and shall take
office on January 1, 1979, to serve the remainder of the unexpired term which began on
January 1, 1977.
On or after December 15, 2000, the Governor shall appoint three additional judges to
increase the number of judges to 15.
The Court of Appeals shall sit in panels of three judges each.each and may also sit en banc
to hear or rehear any cause upon a vote of the majority of the judges of the court. The Chief
Judge insofar as practicable shall assign the members to panels in such fashion that each
member sits a substantially equal number of times with each other member. Hemember, shall
preside over the panel of which he is a member,when a member of a panel, and shall designate
the presiding judge of the other panel or panels.
Three judges shall constitute a quorum for the transaction of the business of the court,
except as may be provided in G.S. 7A-32.Except as may be provided in G.S. 7A-32, three
judges shall constitute a quorum for the transaction of the business of the court when sitting in
panels of three judges, and a majority of the then sitting judges on the Court of Appeals shall
constitute a quorum for the transaction of the business of the court when sitting en banc.
In the event the Chief Judge is unable, on account of absence or temporary incapacity, to
perform the duties placed upon him as Chief Judge, the Chief Justice shall appoint an acting
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Chief Judge from the other judges of the Court, to temporarily discharge the duties of Chief
Judge."
SECTION 22.(b) G.S. 7A-27 reads as rewritten:
"§ 7A-27. Appeals of right from the courts of the trial divisions.
(a)
Appeal lies of right directly to the Supreme Court in any of the following cases:
(1)
All cases in which the defendant is convicted of murder in the first degree
and the judgment of the superior court includes a sentence of death.
(2)
From any final judgment in a case designated as a mandatory complex
business case pursuant to G.S. 7A-45.4 or designated as a discretionary
complex business case pursuant to Rule 2.1 of the General Rules of Practice
for the Superior and District Courts.
(3)
From any interlocutory order of a Business Court Judge that does any of the
following:
a.
Affects a substantial right.
b.
In effect determines the action and prevents a judgment from which
an appeal might be taken.
c.
Discontinues the action.
d.
Grants or refuses a new trial.
(a1) Appeal lies of right directly to the Supreme Court from any order or judgment of a
court, either final or interlocutory, that holds that an act of the General Assembly is facially
invalid on the basis that the act violates the North Carolina Constitution or federal law. Nothing
in this subsection shall be deemed to apply to appeals from orders of the trial courts pertaining
to criminal proceedings, to proceedings under Chapter 15A of the General Statutes, to
proceedings making a collateral attack on any judgment entered in a criminal proceeding, or to
appeals from orders of the trial courts pertaining to civil proceedings filed by a taxpayer
pursuant to G.S. 105-241.17.
(b)
Except as provided in subsection (a) or (a1) of this section, appeal lies of right
directly to the Court of Appeals in any of the following cases:
(1)
From any final judgment of a superior court, other than one based on a plea
of guilty or nolo contendere, including any final judgment entered upon
review of a decision of an administrative agency, except for a final judgment
entered upon review of a court martial under G.S. 127A-62.
(2)
From any final judgment of a district court in a civil action.
(3)
From any interlocutory order or judgment of a superior court or district court
in a civil action or proceeding that does any of the following:
a.
Affects a substantial right.
b.
In effect determines the action and prevents a judgment from which
an appeal might be taken.
c.
Discontinues the action.
d.
Grants or refuses a new trial.
e.
Determines a claim prosecuted under G.S. 50-19.1.
f.
Grants temporary injunctive relief restraining the State or a political
subdivision of the State from enforcing the operation or execution of
an act of the General Assembly as applied against a party in a civil
action.Assembly. This sub-subdivision only applies where the State
or a political subdivision of the State is a party in the civil action.
This sub-subdivision does not apply to facial challenges to an act's
validity heard by a three-judge panel pursuant to G.S. 1-267.1.
(4)
From any other order or judgment of the superior court from which an
appeal is authorized by statute.
(c)
through (e) Repealed by Session Laws 2013-411, s. 1, effective August 23, 2013."
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SECTION 22.(c) G.S. 7A-30 reads as rewritten:
"§ 7A-30. Appeals of right from certain decisions of the Court of Appeals.
Except as provided in G.S. 7A-28, an appeal lies of right to the Supreme Court from any
decision of the Court of Appeals rendered in a case:
(1)
Which directly involves a substantial question arising under the Constitution
of the United States or of this State, or
(2)
In which there is a dissent.dissent when the Court of Appeals is sitting in a
panel of three judges. An appeal of right pursuant to this subdivision is not
effective until after the Court of Appeals sitting en banc has rendered a
decision in the case, if the Court of Appeals hears the case en banc, or until
after the time for filing a motion for rehearing of the cause by the Court of
Appeals has expired or the Court of Appeals has denied the motion for
rehearing."
SECTION 22.(d) G.S. 7A-31(a) reads as rewritten:
"(a) In any cause in which appeal is taken to the Court of Appeals,Appeals, including
any cause heard while the Court of Appeals was sitting en banc, except a cause appealed from
the North Carolina Industrial Commission, the North Carolina State Bar pursuant to
G.S. 84-28, the Property Tax Commission pursuant to G.S. 105-345, the Board of State
Contract Appeals pursuant to G.S. 143-135.9, the Commissioner of Insurance pursuant to
G.S. 58-2-80, G.S. 58-2-80 or G.S. 58-65-131(c), a court-martial pursuant to G.S. 127A-62, a
motion for appropriate relief, or valuation of exempt property pursuant to G.S. 7A-28, the
Supreme Court may, in its discretion, on motion of any party to the cause or on its own motion,
certify the cause for review by the Supreme Court, either before or after it has been determined
by the Court of Appeals. A cause appealed to the Court of Appeals from any of the
administrative bodies listed in the preceding sentence may be certified in similar fashion, but
only after determination of the cause in the Court of Appeals. The effect of such certification is
to transfer the cause from the Court of Appeals to the Supreme Court for review by the
Supreme Court. If the cause is certified for transfer to the Supreme Court before its
determination in the Court of Appeals, review is not had in the Court of Appeals but the cause
is forthwith transferred for review in the first instance by the Supreme Court. If the cause is
certified for transfer to the Supreme Court after its determination by the Court of Appeals, the
Supreme Court reviews the decision of the Court of Appeals.
Except in courts-martial and motions within the purview of G.S. 7A-28, the State may
move for certification for review of any criminal cause, but only after determination of the
cause by the Court of Appeals."
SECTION 22.(e) G.S. 58-65-131(c) reads as rewritten:
"(c) Compliance Required in Certain Events. – A corporation governed by this Article
shall comply with the provisions of this section, G.S. 58-65-132, and G.S. 58-65-133 before it
may do any of the following:
…
In determining whether the corporation must comply with the provisions of this section,
G.S. 58-65-132, and G.S. 58-65-133, the Commissioner may review and consolidate actions of
the corporation, its subsidiaries, and other legal entities in which the corporation directly or
indirectly owns an interest, and treat the consolidated actions as requiring a conversion. An
appeal of the Commissioner's order that consolidated actions require a conversion shall lie
directly to the North Carolina Court of Appeals, provided that any party may petition the North
Carolina Supreme Court, pursuant to G.S. 7A-31(b), to certify the case for discretionary review
by the Supreme Court prior to determination by the Court of Appeals. Appeals under this
subsection must be filed within 30 days of the Commissioner's order and shall be considered in
the most expeditious manner practical. The corporation must file a plan of conversion within 12
months of the later of the issuance of the Commissioner's order or a final decision on appeal."
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SECTION 22.(f) G.S. 120-2.5 is repealed.
SECTION 23.(a) G.S. 1A-1, Rule 42(b)(4) of the Rules of Civil Procedure, reads
as rewritten:
"Rule 42. Consolidation; separate trials.
...
(b)
Separate trials. –
...
(4)
Pursuant to G.S. 1-267.1, any facial challenge to the validity of an act of the
General Assembly, other than a challenge to plans apportioning or
redistricting State legislative or congressional districts, shall be heard by a
three-judge panel in the Superior Court of Wake County if a claimant raises
such a challenge in the claimant's complaint or amended complaint in any
court in this State, or if such a challenge is raised by the defendant in the
defendant's answer, responsive pleading, or within 30 days of filing the
defendant's answer or responsive pleading. In that event, the court shall, on
its own motion, transfer that portion of the action challenging the validity of
the act of the General Assembly to the Superior Court of Wake County for
resolution by a three-judge panel if, after all other matters in the action have
been resolved, a determination as to the facial validity of an act of the
General Assembly must be made in order to completely resolve any matters
in the case. The court in which the action originated shall maintain
jurisdiction over all matters other than the challenge to the act's facial
validity and validity. For a motion filed under Rule 11 or Rule 12(b)(1)
through (7), the original court shall rule on the motion, however, it may
decline to rule on a motion that is based solely upon Rule 12(b)(6). If the
original court declines to rule on a Rule 12(b)(6) motion, the motion shall be
decided by the three-judge panel. The original court shall stay all matters
that are contingent upon the outcome of the challenge to the act's facial
validity pending a ruling on that challenge and until all appeal rights are
exhausted. Once the three-judge panel has ruled and all appeal rights have
been exhausted, the matter shall be transferred or remanded to the
three-judge panel or the trial court in which the action originated for
resolution of any outstanding matters, as appropriate."
SECTION 23.(b) This section becomes effective February 1, 2017, and applies to
motions filed on or after that date.
PART V. MODIFY THE TERM FOR INDUSTRIAL COMMISSIONERS
SECTION 24.(a) G.S. 97-77 reads as rewritten:
"§ 97-77. North Carolina Industrial Commission created; members appointed by
Governor; terms of office; chairman.
(a)
There is hereby created a commission to be known as the North Carolina Industrial
Commission, consisting of six commissioners who shall devote their entire time to the duties of
the Commission. The Governor shall appoint the members of the Commission for terms of six
years. Three commissioners shall be persons who, on account of their previous vocations,
employment or affiliations, can be classed as representatives of employers. Three
commissioners shall be persons who, on account of their previous vocations, employment or
affiliations, can be classed as representatives of employees. No person may serve more than
two terms on the Commission, including any term served prior to the effective date of this
section. In calculating the number of terms served, a partial term that is less than three years in
length shall not be included.
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(a1) Appointments of commissioners are subject to confirmation by the General
Assembly by joint resolution. The names of commissioners to be appointed by the Governor
shall be submitted by the Governor to the General Assembly for confirmation by the General
Assembly on or before March 1 of the year of expiration of the term. If the Governor fails to
timely submit nominations, the General Assembly shall appoint to fill the succeeding term
upon the joint recommendation of the President Pro Tempore of the Senate and the Speaker of
the House of Representatives in accordance with G.S. 120-121 not inconsistent with this
section.
In case of death, incapacity, resignation, or any other vacancy in the office of any
commissioner prior to the expiration of the term of office, a nomination to fill the vacancy for
the remainder of the unexpired term shall be submitted by the Governor within four weeks after
the vacancy arises to the General Assembly for confirmation by the General Assembly.
Appointments to fill a vacancy shall have a term of six years plus the remainder of the
unexpired term. If the Governor fails to timely nominate a person to fill the vacancy, the
General Assembly shall appoint a person to fill the remainder of the unexpired term upon the
joint recommendation of the President Pro Tempore of the Senate and the Speaker of the House
of Representatives in accordance with G.S. 120-121 not inconsistent with this section. If a
vacancy arises or exists pursuant to this subsection when the General Assembly is not in
session, and the appointment is deemed urgent by the Governor, the commissioner may be
appointed and serve on an interim basis pending confirmation by the General Assembly. For
the purpose of this subsection, the General Assembly is not in session only (i) prior to
convening of the Regular Session, (ii) during any adjournment of the Regular Session for more
than 10 days, and (iii) after sine die adjournment of the Regular Session.
No person while in office as a commissioner may be nominated or appointed on an interim
basis to fill the remainder of an unexpired term, or to a full term that commences prior to the
expiration of the term that the commissioner is serving.
(b)
One member, to be designated by the Governor, shall act as chairman. On
December 30, 2016, and every four years thereafter, one member shall be designated by the
Governor to act as chairman for a term of four years. In case of death, incapacity, resignation,
or any other vacancy of the chairman, the Governor shall designate a new chairman from the
remaining commissioners for the remainder of the four-year term. No member who has served
less than one year on the Commission may be designated to act as chairman.
The chairman shall be the chief judicial officer and the chief executive officer of the
Industrial Commission; such authority shall be exercised pursuant to the provisions of Chapter
126 of the General Statutes and the rules and policies of the State Human Resources
Commission. Notwithstanding the provisions of this Chapter, the chairman shall have such
authority as is necessary to direct and oversee the Commission. The chairman may delegate any
duties and responsibilities as may be necessary to ensure the proper management of the
Industrial Commission. Notwithstanding the provisions of this Chapter, Chapter 143A, and
Chapter 143B of the General Statutes, the chairman may hire or fire personnel and transfer
personnel within the Industrial Commission.
The Governor may designate one vice-chairman from the remaining commissioners. On
December 30, 2016, and every four years thereafter, one member shall be designated by the
Governor to act as vice-chairman for a term of four years. In case of death, incapacity,
resignation, or any other vacancy of the vice-chairman, the Governor shall designate a new
vice-chairman from the remaining commissioners for the remainder of the four-year term. The
vice-chairman shall assume the powers of the chairman upon request of the chairman or when
the chairman is absent for 24 hours or more. The authority delegated to the vice-chairman shall
be relinquished immediately upon the return of the chairman or at the request of the chairman."
SECTION 24.(b) G.S. 97-77(a1), as amended by subsection (a) of this section,
reads as rewritten:
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"(a1) Appointments of commissioners are subject to confirmation by the General
Assembly by joint resolution. The names of commissioners to be appointed by the Governor
shall be submitted by the Governor to the General Assembly for confirmation by the General
Assembly on or before March 1 of the year of expiration of the term. If the Governor fails to
timely submit nominations, the General Assembly shall appoint to fill the succeeding term
upon the joint recommendation of the President Pro Tempore of the Senate and the Speaker of
the House of Representatives in accordance with G.S. 120-121 not inconsistent with this
section.
In case of death, incapacity, resignation, or any other vacancy in the office of any
commissioner prior to the expiration of the term of office, a nomination to fill the vacancy for
the remainder of the unexpired term shall be submitted by the Governor within four weeks after
the vacancy arises to the General Assembly for confirmation by the General Assembly.
Appointments to fill a vacancy shall have a term of six years plus the remainder of the
unexpired term. If the Governor fails to timely nominate a person to fill the vacancy, the
General Assembly shall appoint a person to fill the remainder of the unexpired term upon the
joint recommendation of the President Pro Tempore of the Senate and the Speaker of the House
of Representatives in accordance with G.S. 120-121 not inconsistent with this section. If a
vacancy arises or exists pursuant to this subsection when the General Assembly is not in
session, and the appointment is deemed urgent by the Governor, the commissioner may be
appointed and serve on an interim basis pending confirmation by the General Assembly. For
the purpose of this subsection, the General Assembly is not in session only (i) prior to
convening of the Regular Session, (ii) during any adjournment of the Regular Session for more
than 10 days, and (iii) after sine die adjournment of the Regular Session.
No person while in office as a commissioner may be nominated or appointed on an interim
basis to fill the remainder of an unexpired term, or to a full term that commences prior to the
expiration of the term that the commissioner is serving."
SECTION 24.(c) Subsection (a) of this section is effective when it becomes law
and applies to the first appointment made to fill a vacancy existing as of that date. Subsection
(b) of this section becomes effective on the earlier of December 31, 2016, or upon the filling of
a vacancy pursuant to subsection (a) of this section.
PART VI. EFFECTIVE DATE
SECTION 25. If any provision of this act or its application is held invalid, the
invalidity does not affect other provisions or applications of this act that can be given effect
without the invalid provisions or application, and to this end, the provisions of this act are
severable.
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SECTION 26. Except as otherwise provided, this act is effective when it becomes
law.
In the General Assembly read three times and ratified this the 16th day of December,
2016.

s/ Daniel J. Forest
President of the Senate

s/ Tim Moore
Speaker of the House of Representatives

s/ Pat McCrory
Governor
Approved 1:19 p.m. this 16th day of December, 2016
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EXHIBIT B
GENERAL ASSEMBLY OF NORTH CAROLINA
FOURTH EXTRA SESSION 2016
SESSION LAW 2016-126
HOUSE BILL 17

AN ACT TO CLARIFY THE SUPERINTENDENT OF PUBLIC INSTRUCTION'S ROLE
AS THE ADMINISTRATIVE HEAD OF THE DEPARTMENT OF PUBLIC
INSTRUCTION, TO CHANGE THE APPOINTMENTS PROCESS FOR THE BOARDS
OF TRUSTEES FOR THE CONSTITUENT INSTITUTIONS OF THE UNIVERSITY OF
NORTH CAROLINA, TO MODIFY THE APPOINTMENT OF HEADS OF PRINCIPAL
STATE DEPARTMENTS, AND TO ESTABLISH TASK FORCE FOR SAFER
SCHOOLS.
The General Assembly of North Carolina enacts:
PART I. CLARIFY ROLES/DPI/SBE
SECTION 1. G.S. 115C-11 reads as rewritten:
"§ 115C-11. Organization and internal procedures of Board.
…
(a1) Student advisors. – The Governor Superintendent of Public Instruction is hereby
authorized to appoint two high school students who are enrolled in the public schools of North
Carolina as advisors to the State Board of Education. The student advisors shall participate in
State Board deliberations in an advisory capacity only. The State Board may, in its discretion,
exclude the student advisors from executive sessions.
The Governor shall make initial appointments of student advisors to the State Board as
follows:
(1)
One high school junior shall be appointed for a two-year term beginning
September 1, 1986, and expiring June 14, 1988; and
(2)
One high school senior shall be appointed for a one-year term beginning
September 1, 1986, and expiring June 14, 1987. When an initial or
subsequent term expires, the GovernorThe Superintendent of Public
Instruction shall appoint a stagger the appointments of the two student
advisors so that a high school junior for is serving in the first year of a
two-year term and a high school senior is serving in the second year of a
two-year term simultaneously. The appointment of a high school junior shall
be made beginning June 15 of that each year. If a student advisor is no
longer enrolled in the public schools of North Carolina or if a vacancy
otherwise occurs, the Governor Superintendent of Public Instruction shall
appoint a student advisor for the remainder of the unexpired term.
Student advisors shall receive per diem and necessary travel and subsistence expenses in
accordance with the provisions of G.S. 138-5.
…
(a3) Superintendent Advisor. – The Governor Superintendent of Public Instruction shall
appoint a superintendent of a local school administrative unit as an advisor to the State Board
of Education. The superintendent advisor shall serve for a term of one year. The superintendent
advisor shall participate in State Board deliberations and committee meetings in an advisory
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capacity only. The State Board may, in its discretion, exclude the superintendent advisor from
executive sessions.
In the event that a superintendent advisor ceases to be a superintendent in a local school
administrative unit, the position of superintendent advisor shall be deemed vacant. In the event
that a vacancy occurs in the position for whatever reason, the Governor Superintendent of
Public Instruction shall appoint a superintendent advisor for the remainder of the unexpired
term. The superintendent advisor to the State Board shall receive per diem and necessary travel
and subsistence expenses in accordance with the provisions of G.S. 138-5.
…
(i)
Administrative Assistance. – The Superintendent of Public Instruction shall provide
technical assistance and administrative assistance, including all personnel except as otherwise
provided in subsection (j) of this section, to the State Board of Education through the
Department of Public Instruction.
(j)
Certain Personnel Appointed by the State Board. – The State Board may appoint
only the following personnel positions to support the operations of the State Board of
Education through the Department of Public Instruction:
Position number
Title
(1)
65023576
Attorney I.
(2)
60009384
Attorney II.
(3)
65003194
Paralegal II.
(4)
60095070
Administrative Assistant I."
SECTION 2. G.S. 115C-12 reads as rewritten:
"§ 115C-12. Powers and duties of the Board generally.
The general supervision and administration of the free public school system shall be vested
in the State Board of Education. The State Board of Education shall establish policyall needed
rules and regulations for the system of free public schools, subject to laws enacted by the
General Assembly. In accordance with Sections 7 and 8 of Article III of the North Carolina
Constitution, the Superintendent of Public Instruction, as an elected officer and Council of
State member, shall administer all needed rules and regulations adopted by the State Board of
Education through the Department of Public Instruction. The powers and duties of the State
Board of Education are defined as follows:
…."
SECTION 3. G.S. 115C-19 reads as rewritten:
"§ 115C-19. Chief administrative officer of the State Board of Education.
As provided in Article IX, Sec. 4(2) of the North Carolina Constitution, the Superintendent
of Public Instruction shall be the secretary and chief administrative officer of the State Board of
Education. As secretary and chief administrative officer of the State Board of Education, the
Superintendent manages on a day-to-day basis the administration of the free public school
system, subject to the direction, control, and approval of the State Board. Subject to the
direction, control, and approval of the State Board of Education, the Superintendent of Public
Instruction As provided in Sections 7 and 8 of Article III of the North Carolina Constitution,
the Superintendent of Public Instruction shall be an elected officer and Council of State
member and shall carry out the duties prescribed under G.S. 115C-21.G.S. 115C-21 as the
administrative head of the Department of Public Instruction. The Superintendent of Public
Instruction shall administer all needed rules and regulations adopted by the State Board of
Education through the Department of Public Instruction."
SECTION 4. G.S. 115C-21 reads as rewritten:
"§ 115C-21. Powers and duties generally.
(a)
Administrative Duties. – Subject to the direction, control, and approval of the State
Board of Education, itIt shall be the duty of the Superintendent of Public Instruction:
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(1)

To organize and establish a Department of Public Instruction which shall
include such divisions and departments as the State Board considers
necessary for supervision and administration of the public school
system.system, to administer the funds appropriated for the operation of the
Department of Public Instruction, in accordance with all needed rules and
regulations adopted by the State Board of Education, and to enter into
contracts for the operations of the Department of Public Instruction. All
appointments of administrative and supervisory personnel to the staff of the
Department of Public Instruction are subject to the approval of the State
Board of Education, whichInstruction and the State Board of Education,
except for certain personnel appointed by the State Board of Education as
provided in G.S. 115C-11(j), shall be under the control and management of
the Superintendent of Public Instruction who may terminate these
appointments for cause in conformity with Chapter 126 of the General
Statutes, the North Carolina Human Resources Act.
(2)
To keep the public informed as to the problems and needs of the public
schools by constant contact with all school administrators and teachers, by
personal appearance at public gatherings, and by information furnished to
the press of the State.
(3)
To report biennially to the Governor 30 days prior to each regular session of
the General Assembly, such report to include information and statistics of
the public schools, with recommendations for their improvement and for
changes in the school law.
(4)
To have printed and distributed such educational bulletins as are necessary
for the professional improvement of teachers and for the cultivation of
public sentiment for public education, and to have printed all forms
necessary and proper for the administration of the Department of Public
Instruction.
(5)
To manage have under his or her direction and control, all those matters
relating to the direct supervision and administration of the public school
system that the State Board delegates to the Superintendent of Public
Instruction.system.
(6)
To create aand administer special fundfunds within the Department of Public
Instruction to manage funds received as grants from nongovernmental
sources in support of public education. Effective July 1, 1995, this special
fund is transferred to the State Board of Education and shall be administered
by the State Boardeducation in accordance with G.S. 115C-410.
(7)
Repealed by Session Laws 1995, c. 72, s. 2.
(8)
To administer, through the Department of Public Instruction, all needed rules
and regulations established by the State Board of Education.
(9)
To have under his or her direction and control all matters relating to the
provision of staff services, except certain personnel appointed by the State
Board as provided in G.S. 115C-11(j), and support of the State Board of
Education, including implementation of federal programs on behalf of the
State Board.
(b)
Duties as Secretary to the State Board of Education. – Subject to the direction,
control, and approval of the State Board of Education,As secretary to the State Board of
Education, it shall be the duty of the Superintendent of Public Instruction:
(1)
To administer through the Department of Public Instruction, the instructional
policies established by the Board.
(1a) Repealed by Session Laws 1995, c. 72, s. 2.
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(1b)

To administer funds appropriated for the operations of the State Board of
Education and for aid to local school administrative units.
(2)
To keep the Board informed regarding developments in the field of public
education.
(3)
To make recommendations to the Board with regard to the problems and
needs of education in North Carolina.
(4)
To make available to the public schools a continuous program of
comprehensive supervisory services.
(5)
To collect and organize information regarding the public schools, on the
basis of which he or she shall furnish the Board such tabulations and reports
as may be required by the Board.
(6)
To communicate to the public school administrators all information and
instructions regarding instructional policies and proceduresneeded rules and
regulations adopted by the Board.
(7)
To have custody of the official seal of the Board and to attest all deeds,
leases, or written contracts executed in the name of the Board. All deeds of
conveyance, leases, and contracts affecting real estate, title to which is held
by the Board, and all contracts of the Board required to be in writing and
under seal, shall be executed in the name of the Board by the chairman and
attested by the secretary; and proof of the execution, if required or desired,
may be had as provided by law for the proof of corporate instruments.
(8)
To attend all meetings of the Board and to keep the minutes of the
proceedings of the Board in a well-bound and suitable book, which minutes
shall be approved by the Board prior to its adjournment; and, as soon
thereafter as possible, to furnish to each member of the Board a copy of said
minutes.
(9)
To perform such other duties as may be necessary and appropriate for the
Superintendent of Public Instruction in the role as secretary to the Board
may assign to him from time to time.Board."
SECTION 5. G.S. 115C-408(a) reads as rewritten:
"(a) It is the policy of the State of North Carolina to create a public school system that
graduates good citizens with the skills demanded in the marketplace, and the skills necessary to
cope with contemporary society, using State, local and other funds in the most cost-effective
manner. The Board shall have general supervision and administration of the educational funds
provided by the State and federal governments, except those mentioned in Section 7 of Article
IX of the State Constitution, and also excepting such local funds as may be provided by a
county, city, or district. The Superintendent of Public Instruction shall administer any available
educational funds through the Department of Public Instruction in accordance with all needed
rules and regulations adopted by the State Board of Education."
SECTION 6. G.S. 115C-410 reads as rewritten:
"§ 115C-410. Power to accept gifts and grants.
The Board is authorized to adopt all needed rules and regulations related to the creation and
administration of special funds within the Department of Public Instruction to manage any
funds received as grants from nongovernmental sources in support of public education. In
accordance with the State Board's rules and regulations, the Superintendent of Public
Instruction is authorized to create and administer such special funds and to accept, receive, use,
or reallocate to local school administrative units any gifts, donations, grants, devises, or other
forms of voluntary contributions."
SECTION 7. G.S. 126-5(d) reads as rewritten:
"(d) (1)
Exempt Positions in Cabinet Department. – Subject to the provisions of this
Chapter, which is known as the North Carolina Human Resources Act, the
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(2)

…
(2c)

Governor may designate a total of 1,500 425 exempt positions throughout
the following departments and offices:
a.
Department of Administration.
b.
Department of Commerce.
c.
Repealed by Session Laws 2012-83, s. 7, effective June 26, 2012,
and by Session Laws 2012-142, s. 25.2E(a), effective January 1,
2013.
d.
Department of Public Safety.
e.
Department of Natural and Cultural Resources.
f.
Department of Health and Human Services.
g.
Department of Environmental Quality.
h.
Department of Revenue.
i.
Department of Transportation.
j.
Repealed by Session Laws 2012-83, s. 7, effective June 26, 2012,
and by Session Laws 2012-142, s. 25.2E(a), effective January 1,
2013.
k.
Department of Information Technology.
l.
Office of State Budget and Management.
m.
Office of State Human Resources.
n.
Department of Military and Veterans Affairs.
Exempt Positions in Council of State Departments and Offices. – The
Secretary of State, the Auditor, the Treasurer, the Attorney General, the
Commissioner of Agriculture, the Commissioner of Insurance, and the Labor
Commissioner may designate exempt positions. The State Board of
Education may designate exempt positions in the Department of Public
Instruction. The number of exempt policymaking positions in each
department headed by an elected department head listed above in this
sub-subdivisionsub-subdivision, other than the Department of Public
Instruction, shall be limited to 20 25 exempt policymaking positions or one
two percent (1%)(2%) of the total number of full-time positions in the
department, whichever is greater. The number of exempt managerial
positions shall be limited to 20 25 positions or one two percent (1%)(2%) of
the total number of full-time positions in the department, whichever is
greater. The number of exempt policymaking positions designated by the
State Board of Education shall be limited to 70 exempt policymaking
positions or two percent (2%) of the total number of full-time positions in
the department, whichever is greater. The number of exempt managerial
positions designated by the State Board of Education shall be limited to 70
exempt managerial positions or two percent (2%) of the total number of
full-time positions in the department, whichever is greater.
Changes in Cabinet Department Exempt Position Designation. – If the status
of a position designated exempt pursuant to subsection (d)(1) of this section
is changed and the position is made subject to the provisions of this Chapter,
an employee occupying the position who has been continuously employed in
a permanent position for the immediate 12 preceding months, shall be
deemed a career State employee as defined by G.S. 126-1.1(a) upon the
effective date of the change in designation.

...."
SECTION 8.

G.S. 126-5(d), as amended by Section 7 of this act, reads as

rewritten:
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"(d)

(1)

(2)

(2a)
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Exempt Positions in Cabinet Department. – Subject to the provisions of this
Chapter, which is known as the North Carolina Human Resources Act, the
Governor may designate a total of 425 exempt positions throughout the
following departments and offices:
a.
Department of Administration.
b.
Department of Commerce.
c.
Repealed by Session Laws 2012-83, s. 7, effective June 26, 2012,
and by Session Laws 2012-142, s. 25.2E(a), effective January 1,
2013.
d.
Department of Public Safety.
e.
Department of Natural and Cultural Resources.
f.
Department of Health and Human Services.
g.
Department of Environmental Quality.
h.
Department of Revenue.
i.
Department of Transportation.
j.
Repealed by Session Laws 2012-83, s. 7, effective June 26, 2012,
and by Session Laws 2012-142, s. 25.2E(a), effective January 1,
2013.
k.
Department of Information Technology.
l.
Repealed.
m.
Repealed.
n.
Department of Military and Veterans Affairs.
Exempt Positions in Council of State Departments and Offices. – The
Secretary of State, the Auditor, the Treasurer, the Attorney General, the
Superintendent of Public Instruction, the Commissioner of Agriculture, the
Commissioner of Insurance, and the Labor Commissioner may designate
exempt positions. The State Board of Education may designate exempt
positions in the Department of Public Instruction. The number of exempt
policymaking positions in each department headed by an elected department
head listed above in this sub-subdivision, other than the Department of
Public Instruction,sub-subdivision shall be limited to 25 exempt
policymaking positions or two percent (2%) of the total number of full-time
positions in the department, whichever is greater. The number of exempt
managerial positions shall be limited to 25 positions or two percent (2%) of
the total number of full-time positions in the department, whichever is
greater. The number of exempt policymaking positions designated by the
State Board of EducationSuperintendent of Public Instruction shall be
limited to 70 exempt policymaking positions or two percent (2%) of the total
number of full-time positions in the department, whichever is greater. The
number of exempt managerial positions designated by the State Board of
EducationSuperintendent of Public Instruction shall be limited to 70 exempt
managerial positions or two percent (2%) of the total number of full-time
positions in the department, whichever is greater.
Designation of Additional Positions. – The Governor,Governor or elected
department head, or State Board of Educationhead may request that
additional positions be designated as exempt. The request shall be made by
sending a list of exempt positions that exceed the limit imposed by this
subsection to the Speaker of the North Carolina House of Representatives
and the President of the North Carolina Senate. A copy of the list also shall
be sent to the Director of the Office of State Human Resources. The General
Assembly may authorize all, or part of, the additional positions to be
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(2b)

(2c)

(3)

(4)

(5)

(6)
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designated as exempt positions. If the General Assembly is in session when
the list is submitted and does not act within 30 days after the list is
submitted, the list shall be deemed approved by the General Assembly, and
the positions shall be designated as exempt positions. If the General
Assembly is not in session when the list is submitted, the 30-day period shall
not begin to run until the next date that the General Assembly convenes or
reconvenes, other than for a special session called for a specific purpose not
involving the approval of the list of additional positions to be designated as
exempt positions; the policymaking positions shall not be designated as
exempt during the interim.
Designation of Liaison Positions. – Liaisons to the Collaboration for
Prosperity Zones set out in G.S. 143B-28.1 for the Departments of
Commerce, Environmental Quality, and Transportation are designated as
exempt.
Changes in Cabinet Department Exempt Position Designation. – If the status
of a position designated exempt pursuant to subsection (d)(1) of this section
is changed and the position is made subject to the provisions of this Chapter,
an employee occupying the position who has been continuously employed in
a permanent position for the immediate 12 preceding months, shall be
deemed a career State employee as defined by G.S. 126-1.1(a) upon the
effective date of the change in designation.
Letter. – These positions shall be designated in a letter to the Director of the
Office of State Human Resources, the Speaker of the House of
Representatives, and the President of the Senate by July 1 of the year in
which the oath of office is administered to each Governor unless the
provisions of subsection (d)(4) apply.
Vacancies. – In the event of a vacancy in the Office of Governor or in the
office of a member of the Council of State, the person who succeeds to or is
appointed or elected to fill the unexpired term shall make such designations
in a letter to the Director of the Office of State Human Resources, the
Speaker of the House of Representatives, and the President of the Senate
within 180 days after the oath of office is administered to that person. In the
event of a vacancy in the Office of Governor, the State Board of Education
shall make these designations in a letter to the Director of the Office of State
Human Resources, the Speaker of the House of Representatives, and the
President of the Senate within 180 days after the oath of office is
administered to the Governor.
Creation, Transfer, or Reorganization. – The Governor,Governor or elected
department head, or State Board of Educationhead may designate as exempt
a position that is created or transferred to a different department, or is
located in a department in which reorganization has occurred, after October
1 of the year in which the oath of office is administered to the Governor. The
designation must be made in a letter to the Director of the Office of State
Human Resources, the Speaker of the North Carolina House of
Representatives, and the President of the North Carolina Senate within 180
days after such position is created, transferred, or in which reorganization
has occurred.
Reversal. – Subsequent to the designation of a position as an exempt
position as hereinabove provided, the status of the position may be reversed
and made subject to the provisions of this Chapter by the
Governor,Governor or by an elected department head, or by the State Board
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of Educationhead in a letter to the Director of the Office of State Human
Resources, the Speaker of the North Carolina House of Representatives, and
the President of the North Carolina Senate.
(7)
Hearing Officers. – Except for deputy commissioners appointed pursuant to
G.S. 97-79 and as otherwise specifically provided by this section, no
employee, by whatever title, whose primary duties include the power to
conduct hearings, take evidence, and enter a decision based on findings of
fact and conclusions of law based on statutes and legal precedents shall be
designated as exempt. This subdivision shall apply beginning July 1, 1985,
and no list submitted after that date shall designate as exempt any employee
described in this subdivision."
SECTION 9. G.S. 143-745(a)(1) reads as rewritten:
"(1) "Agency head" means the Governor, a Council of State member, a cabinet
secretary, the President of The University of North Carolina, the President of
the Community College System, the State Controller, and other independent
appointed officers with authority over a State agency. The agency head for
the Department of Public Instruction shall be the State Board of Education."
SECTION 10. G.S. 143A-44.1 reads as rewritten:
"§ 143A-44.1. Creation.
There is hereby created a Department of Public Instruction. The head of the Department of
Public Instruction is the State Board of Education. Any provision of G.S. 143A-9 to the
contrary notwithstanding, the appointment of the State Board of Education shall be as
prescribed in Article IX, Section (4)(1) of the Constitution.Superintendent of Public
Instruction."
SECTION 11. G.S. 143A-44.2 is repealed.
SECTION 12. G.S. 143A-44.3 reads as rewritten:
"§ 143A-44.3. Superintendent of Public Instruction; creation; transfer of powers and
duties.
The office of the Superintendent of Public Instruction, as provided for by Article III,
Section 7 of the Constitution, and the Department of Public Instruction are transferred to the
Department of Public Instruction. The Superintendent of Public Instruction shall be the
Secretary and Chief Administrative Officer of the State Board of Education, and shall have all
powers and duties conferred by this Chapter and the Constitution, delegated to him or her by
the Governor and by the State Board of Education, and conferred by Chapter 115C of the
General Statutes,Statutes and the laws of this State."
SECTION 13. G.S. 14-234(d6) is repealed.
SECTION 14. G.S. 115C-75.5(4) reads as rewritten:
"(4) ASD Superintendent. – The superintendent of the ASD appointed by the
State Board of EducationSuperintendent of Public Instruction in accordance
with G.S. 115C-75.6(b)."
SECTION 15. G.S. 115C-75.6 reads as rewritten:
"§ 115C-75.6. Achievement School District.
(a)
There is established the Achievement School District (ASD) under the
administration of the State Board of Education.Education and the Superintendent of Public
Instruction. The ASD shall assume the supervision, management, and operation of elementary
schools that have been selected as achievement schools pursuant to this Article.
(b)
An ASD Superintendent Selection Advisory Committee shall be established to make
a recommendation to the State Board of Education on appointment of a superintendent to serve
as the executive officer of the ASD. The Committee shall ensure that the individual
recommended has qualifications consistent with G.S. 115C-271(a). The Lieutenant Governor
shall serve as chair of the Committee and shall appoint the following additional members:
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(1)
(2)
(3)
(4)
(5)

Three members of the State Board of Education.
One teacher or retired teacher.
One principal or retired principal.
One superintendent or retired superintendent.
One parent of a student currently enrolled in a low-performing school, as
defined in G.S. 115C-105.37.
(c)
The State Board of Education shall consider the recommendation of the ASD
Superintendent Selection Advisory Committee and Superintendent of Public Instruction shall
appoint a superintendent to serve as the executive officer of the ASD. The ASD Superintendent
shall serve at the pleasure of the State Board of EducationSuperintendent of Public Instruction
at a salary established by the State Board of EducationSuperintendent of Public Instruction
within the funds appropriated for this purpose. The ASD Superintendent shall have
qualifications consistent with G.S. 115C-271(a) and report directly to the State Board of
Education.Superintendent of Public Instruction.
(d)
By January 15 annually, the State Board of EducationEducation, Superintendent of
Public Instruction, and the ASD Superintendent shall report to the Joint Legislative Education
Oversight Committee on all aspects of operation of ASD, including the selection of
achievement schools and their progress."
SECTION 16. G.S. 115C-150.11 reads as rewritten:
"§ 115C-150.11. State Board of Education as governing agency.
The State Board of Education shall be the sole governing agency for the Governor
Morehead School for the Blind, the Eastern North Carolina School for the Deaf, and the North
Carolina School for the Deaf. The DepartmentSuperintendent of Public Instruction through the
Department of Public Instruction shall be responsible for the administrationadministration,
including appointment of staff, and oversight of a school governed by this Article."
SECTION 17. G.S. 115C-218 reads as rewritten:
"§ 115C-218. Purpose of charter schools; establishment of North Carolina Charter
Schools Advisory Board and North Carolina Office of Charter Schools.
…
(b)
North Carolina Charter Schools Advisory Board. –
(1)
Advisory Board. – There is created the North Carolina Charter Schools
Advisory Board, hereinafter referred to in this Article as the Advisory
Board. The Advisory Board shall be located administratively within the
Department of Public Instruction and shall report to the State Board of
Education.
(2)
Membership. – The State Superintendent of Public Instruction, or the
Superintendent's designee, shall be the secretary of the Advisory Board and a
nonvoting member. The Chair of the State Board of Education shall appoint
a member of the State Board to serve as a nonvoting member of the
Advisory Board. The Advisory Board shall consist of the following 11
voting members:
a.
Three members appointed by the Governor, including the chair of the
Advisory Board.
b.
ThreeFour members appointed by the General Assembly upon the
recommendation of the President Pro Tempore of the Senate, in
accordance with G.S. 120-121.
c.
ThreeFour members appointed by the General Assembly upon the
recommendation of the Speaker of the House of Representatives, in
accordance with G.S. 120-121.
d.
One memberTwo members appointed by the State Board of
Education who isare not a current membermembers of the State
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(c)
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Board of Education and who is aare charter school
advocateadvocates in North Carolina.
e.
The Lieutenant Governor or the Lieutenant Governor's designee.
(3)
Covered board. – The Advisory Board shall be treated as a board for
purposes of Chapter 138A of the General Statutes.
(4)
Qualifications of members. – Members appointed to the Advisory Board
shall collectively possess strong experience and expertise in public and
nonprofit governance, management and finance, assessment, curriculum and
instruction, public charter schools, and public education law. All appointed
members of the Advisory Board shall have demonstrated an understanding
of and a commitment to charter schools as a strategy for strengthening public
education.
(5)
Terms of office and vacancy appointments. – Appointed members shall
serve four-year terms of office beginning on July 1. No appointed member
shall serve more than eight consecutive years. Vacancy appointments shall
be made by the appointing authority for the remainder of the term of office.
(6)
Presiding officers and quorum. – The Advisory Board shall annually elect a
chair and a vice-chair from among its membership. The chair shall preside
over the Advisory Board's meetings. In the absence of the chair, the
vice-chair shall preside over the Advisory Board's meetings. A majority of
the Advisory Board constitutes a quorum.
(7)
Presiding officers and quorum. – Meetings. – Meetings of the Advisory
Board shall be held upon the call of the chair or the vice-chair with the
approval of the chair.
(8)
Expenses. – Members of the Advisory Board shall be reimbursed for travel
and subsistence expenses at the rates allowed to State officers and
employees by G.S. 138-6(a).
(9)
Removal. – Any appointed member of the Advisory Board may be removed
by a vote of at least two-thirds of the members of the Advisory Board at any
duly held meeting for any cause that renders the member incapable or unfit
to discharge the duties of the office.
(10) Powers and duties. – The Advisory Board shall have the following duties:
a.
To make recommendations to the State Board of Education on the
adoption of rules regarding all aspects of charter school operation,
including time lines, standards, and criteria for acceptance and
approval of applications, monitoring of charter schools, and grounds
for revocation of charters.
b.
To review applications and make recommendations to the State
Board for final approval of charter applications.
c.
To make recommendations to the State Board on actions regarding a
charter school, including renewals of charters, nonrenewals of
charters, and revocations of charters.
d.
To undertake any other duties and responsibilities as assigned by the
State Board.
(11) Duties of the chair of the Advisory Board. – In addition to any other duties
prescribed in this Article, the chair of the Advisory Board, or the chair's
designee, shall advocate for the recommendations of the Advisory Board at
meetings of the State Board upon the request of the State Board.
North Carolina Office of Charter Schools. –
(1)
Establishment of the North Carolina Office of Charter Schools. – There is
established the North Carolina Office of Charter Schools, hereinafter
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referred to in this Article as the Office of Charter Schools. The Office of
Charter Schools shall be administratively located in the Department of
Public Instruction, subject to the supervision, direction, and control of the
State Board of Education.Instruction. The Office of Charter Schools shall
consist of an executive director appointed by the State Board of
EducationSuperintendent of Public Instruction and such other professional,
administrative, technical, and clerical personnel as may be necessary to
assist the Office of Charter Schools in carrying out its powers and duties.
(2)
Executive Director. – The Executive Director shall report to and serve at the
pleasure of the State Board of EducationSuperintendent of Public Instruction
at a salary established by the State BoardSuperintendent within the funds
appropriated for this purpose. The duties of the Executive Director shall
include presenting the recommendations of the Advisory Board at meetings
of the State Board upon the request of the State Board.
(3)
Powers and duties. – The Office of Charter Schools shall have the following
powers and duties:
a.
Serve as staff to the Advisory Board and fulfill any task and duties
assigned to it by the Advisory Board.
b.
Provide technical assistance and guidance to charter schools
operating within the State.
c.
Provide technical assistance and guidance to nonprofit corporations
seeking to operate charter schools within the State.
d.
Provide or arrange for training for charter schools that have received
preliminary approval from the State Board.
e.
Assist approved charter schools and charter schools seeking approval
from the State Board in coordinating services with the Department of
Public Instruction.
f.
Other duties as assigned by the State Board.Superintendent of Public
Instruction.
(4)
Agency cooperation. – All State agencies and departments shall cooperate
with the Office of Charter Schools in carrying out its powers and duties as
necessary in accordance with this Article."
SECTION 18. G.S. 115C-218.20(b) reads as rewritten:
"(b) No civil liability shall attach to the State Board of Education, the Superintendent of
Public Instruction, or to any of their members or employees, individually or collectively, for
any acts or omissions of the charter school."
SECTION 19. G.S. 115C-238.73(g) reads as rewritten:
"(g) There shall be no liability for negligence on the part of the board of directors, or its
employees, or the State Board of Education, the Superintendent of Public Instruction, or itsany
of their members or employees, individually or collectively, arising from any act taken or
omission by any of them in carrying out the provisions of this section. The immunity
established by this subsection shall not extend to gross negligence, wanton conduct, or
intentional wrongdoing that would otherwise be actionable. The immunity established by this
subsection shall be deemed to have been waived to the extent of indemnification by insurance,
indemnification under Articles 31A and 31B of Chapter 143 of the General Statutes, and to the
extent sovereign immunity is waived under the Tort Claims Act, as set forth in Article 31 of
Chapter 143 of the General Statutes."
SECTION 20. G.S. 115C-332(g) reads as rewritten:
"(g) There shall be no liability for negligence on the part of a local board of education, or
its employees, or the State Board of Education, the Superintendent of Public Instruction, or
itsany of their members or employees, individually or collectively, arising from any act taken
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or omission by any of them in carrying out the provisions of this section. The immunity
established by this subsection shall not extend to gross negligence, wanton conduct, or
intentional wrongdoing that would otherwise be actionable. The immunity established by this
subsection shall be deemed to have been waived to the extent of indemnification by insurance,
indemnification under Articles 31A and 31B of Chapter 143 of the General Statutes, and to the
extent sovereign immunity is waived under the Tort Claims Act, as set forth in Chapter 31 of
Chapter 143 of the General Statutes."
SECTION 21. G.S. 115C-333(e) reads as rewritten:
"(e) Civil Immunity. – There shall be no liability for negligence on the part of the State
Board of EducationEducation, the Superintendent of Public Instruction, or a local board of
education, or their members or employees, individually or collectively, arising from any action
taken or omission by any of them in carrying out the provisions of this section. The immunity
established by this subsection shall not extend to gross negligence, wanton conduct, or
intentional wrongdoing that would otherwise be actionable. The immunity established by this
subsection shall be deemed to have been waived to the extent of indemnification by insurance,
indemnification under Articles 31A and 31B of Chapter 143 of the General Statutes, and to the
extent sovereign immunity is waived under the Tort Claims Act, as set forth in Article 31 of
Chapter 143 of the General Statutes."
SECTION 22. G.S. 115C-333.1(g) reads as rewritten:
"(g) Civil Immunity. – There shall be no liability for negligence on the part of the State
Board of EducationEducation, the Superintendent of Public Instruction, or a local board of
education, or their members or employees, individually or collectively, arising from any action
taken or omission by any of them in carrying out the provisions of this section. The immunity
established by this subsection shall not extend to gross negligence, wanton conduct, or
intentional wrongdoing that would otherwise be actionable. The immunity established by this
subsection shall be deemed to have been waived to the extent of indemnification by insurance,
indemnification under Articles 31A and 31B of Chapter 143 of the General Statutes, and to the
extent sovereign immunity is waived under the Tort Claims Act, as set forth in Article 31 of
Chapter 143 of the General Statutes."
SECTION 23. G.S. 115C-390.3(c) reads as rewritten:
"(c) Notwithstanding any other law, no officerofficer, member, or employee of the State
Board of EducationEducation, the Superintendent of Public Instruction, or of a local board of
educationeducation, individually or collectively, shall be civilly liable for using reasonable
force in conformity with State law, State or local rules, or State or local policies regarding the
control, discipline, suspension, and expulsion of students. Furthermore, the burden of proof is
on the claimant to show that the amount of force used was not reasonable."
SECTION 24. G.S. 115C-521 reads as rewritten:
"§ 115C-521. Erection of school buildings.
…
(b)
It shall be the duty of the local boards of education of the several local school
administrative school units of the State to make provisions for the public school term by
providing adequate school buildings equipped with suitable school furniture and apparatus. The
needs and the cost of those buildings, equipment, and apparatus, shall be presented each year
when the school budget is submitted to the respective tax-levying authorities. The boards of
commissioners shall be given a reasonable time to provide the funds which they, upon
investigation, shall find to be necessary for providing their respective units with buildings
suitably equipped, and it shall be the duty of the several boards of county commissioners to
provide funds for the same.
Upon determination by a local board of education that the existing permanent school
building does not have sufficient classrooms to house the pupil enrollment anticipated for the
school, the local board of education may acquire and use as temporary classrooms for the
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operation of the school, relocatable or mobile classroom units, whether built on the lot or not,
which units and method of use shall meet the approval of the School Planning Division of the
State Board of Education,Department of Public Instruction, and which units shall comply with
all applicable requirements of the North Carolina State Building Code and of the local building
and electrical codes applicable to the area in which the school is located. These units shall also
be anchored in a manner required to assure their structural safety in severe weather. The
acquisition and installation of these units shall be subject in all respects to the provisions of
Chapter 143 of the General Statutes. The provisions of Chapter 87, Article 1, of the General
Statutes, shall not apply to persons, firms or corporations engaged in the sale or furnishing to
local boards of education and the delivery and installation upon school sites of classroom
trailers as a single building unit or of relocatable or mobile classrooms delivered in less than
four units or sections.
…
(f)
A local board of education may use prototype designs from the clearinghouse
established under subsection (e) of this section that is a previously approved and constructed
project by the School Planning Division of the State Board of Education,Department of Public
Instruction and other appropriate review agencies. The local board of education may contract
with the architect of record to make changes and upgrades as necessary for regulatory approval.
…."
SECTION 25. G.S. 115C-535 reads as rewritten:
"§ 115C-535. Authority and rules for organization of system.
The State Board of EducationSuperintendent of Public Instruction is hereby authorized,
directed and empowered to establish a division to manage and operate a system of insurance for
public school property.property in accordance with all needed rules and regulations adopted by
the State Board of Education. The Board shall adopt such rules and regulations as, in its
discretion, may be necessary to provide all details inherent in the insurance of public school
property. The BoardSuperintendent of Public Instruction shall employ a director, safety
inspectors, engineers and other personnel with suitable training and experience, which in itshis
or her opinion is necessary to insure and protect effectively public school property, and ithe or
she shall fix their compensation consistent with the approvalpolicies of the PersonnelState
Human Resources Commission."
SECTION 26. G.S. 116-239.12(g) reads as rewritten:
"(g) There shall be no liability for negligence on the part of the board of trustees, or its
employees, or the State Board of Education,Education, the Superintendent of Public
Instruction, or itstheir members or employees, individually or collectively, arising from any act
taken or omission by any of them in carrying out the provisions of this section. The immunity
established by this subsection shall not extend to gross negligence, wanton conduct, or
intentional wrongdoing that would otherwise be actionable. The immunity established by this
subsection shall be deemed to have been waived to the extent of indemnification by insurance,
indemnification under Articles 31A and 31B of Chapter 143 of the General Statutes, and to the
extent sovereign immunity is waived under the Tort Claims Act, as set forth in Article 31 of
Chapter 143 of the General Statutes."
SECTION 27. G.S. 143B-146.16(g) reads as rewritten:
"(g) There shall be no liability for negligence on the part of the Secretary, the
Department of Health and Human Services or its employees, a residential school or its
employees, or the State Board of EducationEducation, Superintendent of Public Instruction, or
itstheir members or employees, individually or collectively, arising from any act taken or
omission by any of them in carrying out the provisions of this section. The immunity
established by this subsection shall not extend to gross negligence, wanton conduct, or
intentional wrongdoing that would otherwise be actionable. The immunity established by this
subsection shall be deemed to have been waived to the extent of indemnification by insurance,
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indemnification under Articles 31A and 31B of Chapter 143 of the General Statutes, and to the
extent sovereign immunity is waived under the Tort Claims Act, as set forth in Article 31 of
Chapter 143 of the General Statutes."
SECTION 28. Section 8.37 of S.L. 2015-241, as amended by Section 8.30 of S.L.
2016-94, reads as rewritten:
"BUDGET REDUCTIONS/DEPARTMENT OF PUBLIC INSTRUCTION
"SECTION 8.37.(a) Notwithstanding G.S. 143C-6-4, the State Board of Education
Department of Public Instruction may, after consultation with the Office of State Budget and
Management and the Fiscal Research Division, reorganize the Department of Public
Instruction, if necessary, to implement the budget reductions for the 2015-2017 fiscal
biennium. Consultation shall occur prior to requesting budgetary and personnel changes
through the budget revision process. The State BoardDepartment of Public Instruction shall
provide a current organization chart for the Department of Public Instruction in the consultation
process and shall report to the Joint Legislative Commission on Governmental Operations on
any reorganization.
"SECTION 8.37.(b) In implementing budget reductions for the 2015-2017 fiscal
biennium, the State Board of EducationDepartment of Public Instruction shall make no
reduction to funding or positions for (i) the North Carolina Center for Advancement of
Teaching and (ii) the Eastern North Carolina School for the Deaf, the North Carolina School
for the Deaf, and the Governor Morehead School, except that the State BoardSuperintendent of
Public Instruction may, in its discretion, reduce positions at these institutions that have been
vacant for more than 16 months. The State BoardDepartment of Public Instruction shall also
make no reduction in funding to any of the following entities:
(1)
Communities in Schools of North Carolina, Inc.
(2)
Teach For America, Inc.
(3)
Beginnings for Parents of Children who are Deaf or Hard of Hearing, Inc.
"SECTION 8.37.(c) In implementing budget reductions for the 2016-2017 fiscal year, the
Department of Public Instruction shall do all of the following:
(1)
In addition to the prohibition on a reduction to funding and positions for the
items listed in subsection (b) of this section, the Department shall make no
transfers from or reduction to funding or positions for the following:
a.
The Excellent Public Schools Act, Read to Achieve Program,
initially established under Section 7A.1 of S.L. 2012-142.
b.
The North Carolina School Connectivity Program.
(2)
The Department shall transfer the sum of fifty thousand dollars ($50,000) to
the Office of Administrative Hearings to be allocated to the Rules Review
Commission, created by G.S. 143B-30.1, to pay for any litigation costs
incurred in the defense of North Carolina State Board of Education v. The
State of North Carolina and The Rules Review Commission, Wake County
Superior Court, File No. 14 CVS 14791 (filed November 7, 2014). These
funds shall not revert at the end of the 2016-2017 fiscal year but shall remain
available during the 2017-2018 fiscal year for expenditure in accordance
with the provisions of this subdivision."
SECTION 29. By May 15, 2017, the State Board of Education shall revise, as
necessary, any of its rules and regulations to comply with the provisions of this Part.
SECTION 30. The Department of Public Instruction shall review all State laws and
rules and regulations governing the public school system to ensure compliance with the intent
of this Part to restore authority to the Superintendent of Public Instruction as the administrative
head of the Department of Public Instruction and the Superintendent's role in the direct
supervision of the public school system. By April 15, 2017, the Department of Public
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Instruction shall report to the 2017 General Assembly on the results of its review, including any
recommended legislation.
SECTION 31. Notwithstanding G.S. 115C-11, as amended by this act, the current
student advisor and the local superintendent advisor members serving on the State Board of
Education as of the effective date of this Part shall serve the remainder of their terms.
Thereafter, as terms expire, or when a vacancy occurs prior to the expiration of a term, the
student advisor and local superintendent advisor members on the State Board shall be
appointed by the Superintendent of Public Instruction in accordance with G.S. 115C-11, as
amended by this act.
SECTION 32. Notwithstanding G.S. 115C-218, as amended by this act, the current
members serving on the North Carolina Charter Schools Advisory Board as of the effective
date of this Part shall serve the remainder of their terms. For the two terms appointed by the
Governor expiring in 2017, one member shall be appointed by the General Assembly upon the
recommendation of the Speaker of the House of Representatives, in accordance with
G.S. 120-121, and one member shall be appointed by the State Board of Education in
accordance with G.S. 115C-218. For the one term appointed by the Governor expiring in 2019,
that member shall be appointed by the General Assembly upon the recommendation of the
President Pro Tempore of the Senate, in accordance with G.S. 120-121. As terms expire
thereafter or as vacancies occur prior to the expiration of a term, the members on the North
Carolina Charter Schools Advisory Board shall be appointed in accordance with
G.S. 115C-218, as amended by this act. If a vacancy occurs in a seat appointed by the
Governor, the State Board of Education shall fill that vacancy for the reminder of that term.
Upon expiration of that term, the member shall be appointed in accordance with
G.S. 115C-218.
SECTION 33. Sections 1 through 6 and Sections 8 through 32 of this Part become
effective January 1, 2017. The remainder of this Part is effective when it becomes law.
PART II. MODIFY APPOINTMENT OF UNC BOARDS OF TRUSTEES
SECTION 35. G.S. 116-31 reads as rewritten:
"§ 116-31. Membership of the boards of trustees.
(a)
All persons who, as of June 30, 1972, are serving as trustees of the regional
universities and of the North Carolina School of the Arts, redesignated effective August 1,
2008, as the "University of North Carolina School of the Arts," except those who may have
been elected to the Board of Governors, shall continue to serve for one year beginning July 1,
1972, and the terms of all such trustees shall continue for the period of one year.
(b)
Effective July 1, 1972, a separate board of trustees shall be created for each of the
following institutions: North Carolina State University at Raleigh, the University of North
Carolina at Asheville, the University of North Carolina at Chapel Hill, the University of North
Carolina at Charlotte, the University of North Carolina at Greensboro, and the University of
North Carolina at Wilmington. For the period commencing July 1, 1972, and ending June 30,
1973, each such board shall be constituted as follows:
(1)
Twelve or more persons elected prior to July 1, 1972, by and from the
membership of the Board of Trustees of the University of North Carolina,
and
(2)
The president of the student government of the institution, ex officio.
(c)
If any vacancy should occur in any board of trustees during the year beginning July
1, 1972, the Governor may appoint a person to serve for the balance of the year.
(d)
Except as provided in G.S. 116-65, effective July 1, 1973, each of the 16 institutions
of higher education set out in G.S. 116-2(4) shall have board of trustees composed of 13
persons chosen as follows:
(1)
Eight elected by the Board of Governors,Governors.
House Bill 17

Session Law 2016-126

Page 15

General Assembly Of North CarolinaFourth Extra Session 2016
(2)
(2a)

Four appointed by the Governor, and
Four members appointed by the General Assembly under G.S. 120-121, two
of whom shall be appointed upon the recommendation of the President Pro
Tempore of the Senate and two of whom shall be appointed upon the
recommendation of the Speaker of the House of Representatives.
(3)
The president of the student government ex officio.
The Board of Trustees of the North Carolina School of Science and Mathematics shall be
established in accordance with G.S. 116-233.
(e)
From and after July 1, 1973, theThe term of office of all trustees, except the ex
officio member, shall be four years, commencing on July 1 of odd-numbered years. In every
odd-numbered year the Board of Governors shall elect four persons to each board of trustees
and the Governor General Assembly shall appoint two persons one person upon the
recommendation of the President Pro Tempore of the Senate and one person upon the
recommendation of the Speaker of the House of Representatives to each such board.
(g)
From and after July 1, 1973, anyAny person who has served two full four-year
terms in succession as a member of a board of trustees shall, for a period of one year, be
ineligible for election or appointment to the same board but may be elected or appointed to the
board of another institution.
(h)
No member of the General Assembly or officer or employee of the State, The
University of North Carolina, or any constituent institution shall be eligible for election or
appointment as a trustee. No spouse of a member of the General Assembly, or of an officer or
employee of a constituent institution may be a trustee of that constituent institution. Any trustee
who is elected or appointed to the General Assembly or who becomes an officer or employee of
the State, The University of North Carolina, or any constituent institution or whose spouse is
elected or appointed to the General Assembly or becomes an officer or employee of that
constituent institution shall be deemed thereupon to resign from his or her membership on the
board of trustees.
(i)
No person may serve simultaneously as a member of a board of trustees and as a
member of the Board of Governors. Any trustee who is elected or appointed to the Board of
Governors shall be deemed to resign as a trustee effective as of the date that his or her term
commences as a member of the Board of Governors.
(j)
From and after July 1, 1973, wheneverWhenever any vacancy shall occur in the
membership of a board of trustees among those appointed by the Governor,General Assembly,
it shall be the duty of the secretary of the board to inform the Governor General Assembly of
the existence of such vacancy, and the Governor shall appoint a person to fill the unexpired
term, vacancy shall be filled as provided in G.S. 120-122, and whenever any vacancy shall
occur among those elected by the Board of Governors, it shall be the duty of the secretary of
the board to inform the Board of Governors of the existence of the vacancy, and the Board of
Governors shall elect a person to fill the unexpired term. Whenever a member shall fail, for any
reason other than ill health or service in the interest of the State or nation, to be present for
three successive regular meetings of a board of trustees, his or her place as a member shall be
deemed vacant."
SECTION 36. G.S. 116-233 reads as rewritten:
"§ 116-233. Board of Trustees; appointment; terms of office.
(a)
Notwithstanding the provisions of G.S. 116-31(d), there shall be a Board of Trustees
of the School, which shall consist of up to 30 members as follows:
(1)
Thirteen members who shall be appointed by the Board of Governors of The
University of North Carolina, one from each congressional district.
(2)
Four members without regard to residency who shall be appointed by the
Board of Governors of The University of North Carolina.
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(3)

Three members, ex officio, who shall be the chief academic officers,
respectively, of constituent institutions. The Board of Governors shall in
1985 and quadrennially thereafter designate the three constituent institutions
whose chief academic officers shall so serve, such designations to expire on
June 30, 1989, and quadrennially thereafter.
(4)
The chief academic officer of a college or university in North Carolina other
than a constituent institution, ex officio. The Board of Governors shall
designate in 1985 and quadrennially thereafter which college or university
whose chief academic officer shall so serve, such designation to expire on
June 30, 1989, and quadrennially thereafter.
(5)
Two Three members appointed by the General Assembly upon the
recommendation of the President Pro Tempore of the Senate in accordance
with G.S. 120-121.
(6)
Two Three members appointed by the General Assembly upon the
recommendation of the Speaker of the House of Representatives in
accordance with G.S. 120-121.
(7)
Two members appointed by the Governor.
(8)
The president of the student government, ex officio, who shall be a
nonvoting member.
(9)
Up to two additional nonvoting members selected at the discretion of the
chancellor and the Board of Trustees, with terms expiring June 30 of each
year.
(b)
Appointed members of the Board of Trustees shall be selected for their interest in
and commitment to public education and to the purposes of the School, and they shall be
charged with the responsibility of serving the interests of the whole State. In appointing
members, the objective shall be to obtain the services of the best qualified persons, taking into
consideration the desirability of diversity of membership, including men and women,
representatives of different races, and members of different political parties.
(c)
No member of the General Assembly or officer or employee of the State, the
School, The University of North Carolina, or of any constituent institution of The University of
North Carolina, shall be eligible to be appointed to the Board of Trustees except as specified
under subdivision (3) of subsection (a) of this section. No spouse of a member of the General
Assembly, or of an officer or employee of the school may be a member of the Board of
Trustees. Any appointed trustee who is elected or appointed to the General Assembly or who
becomes an officer or employee of the State, except as specified under subdivision (3) of
subsection (a) of this section, or whose spouse is elected or appointed to the General Assembly
or becomes such an officer or employee of the School, shall be deemed thereupon to resign
from his or her membership on the Board of Trustees. This subsection does not apply to ex
officio members.
(d)
Members appointed under subdivisions (1) or (2) of subsection (a) of this section
shall serve staggered four-year terms expiring June 30 of odd numbered years.
(d1) Only an ex officio member shall be eligible to serve more than two successive
terms.
(d2) Any vacancy in the membership of the Board of Trustees appointed under
G.S. 116-233(a)(1) or (2) shall be reported promptly by the Secretary of the Board of Trustees
to the Board of Governors of The University of North Carolina, which shall fill any such
vacancy by appointment of a replacement member to serve for the balance of the unexpired
term. Any vacancy in members appointed under G.S. 116-233(a)(5) or (6) shall be filled in
accordance with G.S. 120-122. Any vacancy in members appointed under G.S. 116-233(a)(7)
shall be filled by the Governor for the remainder of the unexpired term. Reapportionment of
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congressional districts does not affect the right of any member to complete the term for which
the member was appointed.
(e)
Of the initial members appointed under G.S. 116-233(a)(5), G.S. 116-233(a)(5) in
1985, one member shall serve a term to expire June 30, 1987, and one member shall serve a
term to expire June 30, 1989. Subsequent appointments shall be for four-year terms. The initial
members appointed under G.S. 116-233(a)(6),G.S. 116-233(a)(6) in 1985 shall be appointed for
terms to expire June 30, 1987. Subsequent appointments shall be for two-year terms. The initial
members appointed under G.S. 116-233(a)(7) shall be appointed for terms to expire January 15,
1989. Successors shall be appointed for four-year terms.terms until January 15, 2017, at which
point subsequent appointments shall be for four-year terms.
(e1) The initial members appointed under G.S. 116-233(a)(5) and (6) in 2017, and
successors of those members, shall serve four-year terms.
(f)
Whenever an appointed member of the Board of Trustees shall fail, for any reason
other than ill health or service in the interest of the State or nation, to be present at three
successive regular meetings of the Board, his or her place as a member of the Board shall be
deemed vacant."
SECTION 37. This Part is effective when it becomes law and applies to (i)
vacancy appointments made on or after that date and (ii) appointments to fill terms expiring
January 15, 2017, and thereafter. A vacancy by any board member appointed by the Governor
to any board affected by this Part shall be filled by joint recommendation of the Speaker of the
House of Representatives and the President Pro Tempore of the Senate, as provided in
G.S. 120-121. The terms of members holding office as of the effective date of this Part shall not
be affected.
PART III. SENATE CONFIRMATION OF CABINET APPOINTEES
SECTION 38. G.S. 143B-9 reads as rewritten:
"§ 143B-9. Appointment of officers and employees.
(a)
The head of each principal State department, except those departments headed by
popularly elected officers, shall be appointed by the Governor and serve at his the Governor's
pleasure. The salary of the head of each of the principal State departments shall be set by the
Governor, and the salary of elected officials shall be as provided by law.
For each head of each principal State department covered by this subsection, the Governor
shall notify the President of the Senate of the name of each person to be appointed, and the
appointment shall be subject to senatorial advice and consent in conformance with Section 5(8)
of Article III of the North Carolina Constitution unless (i) the senatorial advice and consent is
expressly waived by an enactment of the General Assembly or (ii) a vacancy occurs when the
General Assembly is not in regular session. Any person appointed to fill a vacancy when the
General Assembly is not in regular session may serve without senatorial advice and consent for
no longer than the earlier of the following:
(1)
The date on which the Senate adopts a simple resolution that specifically
disapproves the person appointed.
(2)
The date on which the General Assembly shall adjourn pursuant to a joint
resolution for a period longer than 30 days without the Senate adopting a
simple resolution specifically approving the person appointed.
(b)
The head of a principal State department shall appoint a chief deputy or chief
assistant, and such chief deputy or chief assistant shall not be subject to the North Carolina
Human Resources Act. The salary of such chief deputy or chief assistant shall be set by the
Governor. Unless otherwise provided for in the Executive Organization Act of 1973, and
subject to the provisions of the Personnel Human Resources Act, the head of each principal
State department shall designate the administrative head of each transferred agency and all
employees of each division, section, or other unit of the principal State department."
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SECTION 39. This Part is effective when it becomes law.
PART IV. ESTABLISH TASK FORCE FOR SAFER SCHOOLS; TRANSFER CENTER
FOR SAFER SCHOOLS
SECTION 41.1.(a) Effective December 15, 2016, the Center for Safer Schools is
hereby moved to the Department of Public Instruction, Division of Safe and Healthy Schools
Support. This transfer shall have all of the elements of a Type I transfer, as defined in
G.S. 143A-6.
SECTION 41.1.(b) Article 8C of Chapter 115C of the General Statutes is amended
by adding two new sections to read:
"§ 115C-105.55. Establish Task Force for Safer Schools.
(a)
Task Force Established. – There is hereby created the Task Force for Safer Schools
within the North Carolina Department of Public Instruction.
(b)
Membership. – The Task Force shall consist of 25 members. The composition of the
Task Force shall include all of the following:
(1)
The Secretary of the Department of Public Safety or the Secretary's
designee.
(2)
The Secretary of the Department of Health and Human Services or the
Secretary's designee.
(3)
A member of the State Board of Education appointed by the Governor.
(4)
Two local school board members appointed by the Chair of the State Board
of Education.
(5)
A representative from the North Carolina Department of Public Safety,
Division of Emergency Management, appointed by the Secretary of the
Department of Public Safety.
(6)
A representative from the North Carolina Justice Academy appointed by the
Attorney General.
(7)
A member of the Governor's Crime Commission appointed by the Governor.
(8)
Two local law enforcement officers appointed by the Governor.
(9)
Two public school administrators appointed by the Chair of the State Board
of Education.
(10) A public school teacher appointed by the Chair of the State Board of
Education.
(11) A public school psychologist appointed by the Governor.
(12) A public school resource officer appointed by the Governor.
(13) Two high school students currently enrolled at public high schools appointed
by the Governor.
(14) A parent of a currently enrolled public school student appointed by the
Governor.
(15) A juvenile justice professional appointed by the Governor.
(16) A North Carolina licensed social worker appointed by the Governor.
(17) A North Carolina licensed school counselor appointed by the Governor.
(18) An expert in gang intervention and prevention in schools appointed by the
Governor.
(19) Three at-large members appointed by the Governor.
(c)
Appointment of Chair and Vice-Chair. – The Governor shall appoint a Chair and
Vice-Chair from among the membership of the Task Force. The Chair and Vice-Chair shall
serve at the pleasure of the Governor.
(d)
Terms; Vacancies. – Effective December 1, 2016, all members shall be appointed
for a term of four years. Members may be reappointed to successive terms. Any appointment to
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fill a vacancy on the Task Force created by the resignation, dismissal, death, disability, or
disqualification of a member shall be for the balance of the unexpired term.
(e)
Removal. – The Governor shall have the authority to remove any member of the
Task Force for misfeasance, malfeasance, or nonfeasance, pursuant to the provisions of
G.S. 143B-13.
(f)
Per Diem, Etc. – Members of the Task Force may receive necessary per diem,
subsistence, and travel allowances in accordance with G.S. 120-3.1, 138-5, or 138-6, as
appropriate.
"§ 115C-105.56. Task Force for Safer Schools; powers and duties.
The Task Force shall have all of the following duties:
(1)
To serve as an advisory board to the Center for Safer Schools.
(2)
To provide guidance and recommendations to the Governor, Superintendent
of Public Instruction, and the General Assembly to improve statewide policy
to enhance statewide and local capacities to create safer schools.
(3)
To encourage interagency collaboration among State and local government
agencies to achieve effective policies and streamline efforts to create safer
schools.
(4)
To Assist the Center for Safer Schools in collecting and disseminating
information on recommended best practices and community needs related to
creating safer schools in North Carolina.
(5)
Other duties as assigned by the State Board of Education."
PART V. SEVERABILITY CLAUSE AND EFFECTIVE DATE
SECTION 42. If any provision of this act or its application is held invalid, the
invalidity does not affect other provisions or applications of this act that can be given effect
without the invalid provisions or application, and to this end, the provisions of this act are
severable.
SECTION 43. Except as otherwise provided, this act is effective when it becomes
law.
In the General Assembly read three times and ratified this the 16th day of December,
2016.

s/ Daniel J. Forest
President of the Senate

s/ Tim Moore
Speaker of the House of Representatives

s/ Pat McCrory
Governor
Approved 4:30 p.m. this 19th day of December, 2016
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