ELECTION

PROTEST

Use of this form is required by G.S. 163-182.9(c)
This form must be filed with the county board of elections within the timeframes set out in G.S. 163-182.9 (b)(4).
Please print or type your answers. Feel free to use and attach additional sheets if needed to fully answer the
questions below. You may also attach relevant exhibits and documents. Please number the pages of such additional
sheets and attachments.
I. Full name and mai I ing address of person f I ing the protest.
Thomas Stark
Stark Law Group
60 I I Farrington Road, Suite 300
Chapel Hill, NC 27S 17

2.

Business phone number: 919-490-SS50
Fax number: 919-490-SSS I
Email address:Thomas@starklawgroup.com

3.

Are you either a candidate
If a candidate, for what office?

or

registered

voter

eligible

to

vote

in

the

protested

election?

Registered voter.

4. List the date, location, and exact nature of the election protested. Name all candidates in the election and the
number of votes each received. Note the winning candidate(s) elected or nominated.
Early voting and November 8, 2016, Durham County, General Election.
Candidates: All candidates and issues on the ballot indicated for that election. See reports by Durham County Board
of Elections and NC Board of Elections for further information.

S. Does this protest involve an alleged error in vote count or tabulation?

Ifso. please explain in detail.

Yes. The Durham County Board of Elections has engaged in malfeasance with regard to ensuring the accuracy of
the tabulation of early votes cast in certain early voting and Election Day voting locations. At five early voting sites
open for a 17-day period prior to the election, to include the East Regional Library. North Regional Library, South
Regional Library, Eno River Unitarian. and the Board of Elections. along with an Election Day voting location
Precinct 29. tabulation data appears to have been dramatically corrupted in a manner that may affect the outcome of
a number of election contests held on the above date.
In these locations, the county relies on "M I 00" ballot machines to scan and save the results of each ballots cast.
Each of the affected M 100 ballot machines read ballots and then saves data from those ballots on a memory card. as
well as internal memory (DRAM) built into the system. These two sets of data are recorded at the same time. See
Attachment at 17. Typically. memory card data from these M I 00 machines is then fed into a central "Unity" system
that tabu lates the results from all precincts. However, at some point during the conduct of the election, these M 100
machines suffered a critical error: the memory card holding the results of the balloting at each of these locations
failed, and the Unity system could not read their contents. According to the M I 00 user manual, such an error may
cause the system's own DRAM to be corrupt. See, e.g.. Attachment at 86.

Rather than take a logical step to ensure an accurate unofficial tabulation. the Durham County Board of Elections
took the wholly unreasonable step of relying on the potentially-corrupted DRAM built into these otherwise

systems to produce a printed tape log of the results, and then manually transcribed each number recorded
onto the system's DRAM into the Unity system. To make matters worse. it was a handful of hard-working yet
exhausted Election Officials, some of whom were well into literally the 20th hour of their long Election Day jobs.
This event took place at approximately 12:00am on Wednesday. November 9 when the polls had opened at 6:30am
on Tuesday, November 8. This exhausted group of people manually entered hundreds of numbers into a computer
whose results we are now relying on for the results of Durham County's General Election, in one of the closest
elections in the history of North Carolina.

corrupted

6. Does this protest involve an irregularity or misconduct not described in number 5 above? If so, please give a
detailed description of such misconduct or irregularity and name those who committed such action.
No.

7. Please set out all election laws or regulations that you allege were violated in your responses to 5 or 6 above.
State how each violation occurred. Please provide the names, addresses, and phone numbers of those who you allege
committed such violations.
N.C. Gen. Stat. § 163-182.2(b )(2) (Requiring that accurate unofficial reporting of the results be provided from the
precinct to the county board of elections on the night of the election).
Durham County Board of Elections website statement that it intends to: "Design and maintain open, honest, and
accurate vote counting and reporting systems."
Simply stated, no citizen ofthe County or State can reasonably have confidence in the tabulation of the unofficial
election night results based on the method used to tabulate ballots as used by the Durham County Board of
Elections. Michael Perry, Director of the Durham County Board of Elections, violated the provisions described. He
can be reached at 20 I North Roxboro Street, Raleigh, NC. 919-560-0700, elections@dconc.gov.

8. Please provide the names, addresses, and phone numbers of any witnesses to any misconduct alleged by you in
this protest, and specify what each witness listed saw or knows.
Witnesses to any misconduct, whether deliberate or inadvertent. may include all election day judges on site for the
eighty-six days involved in the early voting and on the November 8, 2016 election day. and. specifically, involving
the judges who ran the audit tapes for the six machines. Witnesses may also include any and all observers on site on
election day or on the preceding early voting days, and may include any and all voters on site on election day or any
and all voters participating in the early voting process ..
Witnesses John Posthill was present at one machine at the board and witnessed the input of data into the Unity
system, though he may not have been close enough to actually see the tapes. H is contact is: 919-923-5990 and
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9. What action do you desire the county board of elections to take in this matter?
The Durham County Board of Elections should not rely on the bleary eyes and tired hands of well-meaning Election
Officials. Rather, it should take the obvious and necessary step of taking the paper ballots that were originally fed
into the M 100 machines with the corrupted data systems, and manually hand-count those ballots prior to any formal
audit or canvass. These ballots have never been properly tabulated on any system free of corrupt data, and neither
the Durham County Board nor the citizens of the County or the State of North Carolina can have any reasonable
degree of confidence in the unofficial election results produced by the process undertaken to date.

10. Do you contend the allegations set out by you are sufficient to have affected or cast doubt upon the results of the
protested election? If your answer is yes, please state the factual basis for your opinion.
Yes. Approximately
90,000 ballots were tabulated
if the M 100 machines' tape accurately reflected

using this wholly unreliable method. We have no way of knowing
the votes cast, nor do we know if the individuals charged with

manually inputting data from these machines accurately entered it the Unity system. Not only is the number of
affected ballots larger than the margin in most of the Durham County elections, the North Carolina governor's race
is currently within less than S,OOO votes. An accurate vote tally is therefore critically important and properly
tabulating these ballots is necessary to achieve that outcome.

I I. Have you read and reviewed the North Carolina law pertaining to election protests as set out in G .S. 163-182.9
through G.S. 163-182.14 and current North Carolina State Board of Elections regulations pertaining to election
protests?

Yes.

12. How many pages ofadditionai answer are attached to this protest? None
How many pages of attachments are attached? 138

Please direct any questions to your county board of elections or the North Carolina State Board of Elections, PO
Box 272SS, Raleigh, NC 27611-72SS, (919) 733-7173.

