STATE OF NORTH CAROLINA

BEFORE THE NORTH CAROLINA
STATE BOARD OF ELECTIONS

COUNTY OF WAKE

In the Matter of:

COMPLAINT

CONNECT NC COMMITTEE,
CONNECT NC COMMITTEE, INC.,
AND THE PAT MCCRORY COMMITTEE
NOW COMES the complainant, Gerrick Brenner, Executive Director of Progress North
Carolina Action and a registered voter of Wake County, and makes the following allegations
based upon matters of public record and from publicly available sources to the North Carolina
State Board of Elections (“Board”) and requests an investigation and a determination by the
Board, pursuant to its powers as set forth in N.C.G.S. § 163-22(d) and N.C.G.S. § 163-278.22(7),
as follows:
PARTIES
1.
Gerrick Brenner is a citizen and a registered voter of Wake County, North
Carolina. Mr. Brenner is the Executive Director of Progress North Carolina Action.
2.
This Complaint seeks an inquiry by the Board into certain apparent violations of
election law by the following entities:
a.

Connect NC Committee. The Connect NC Committee [STA-AX07VC-C001], Art Goudey, Jr., CPA, Treasurer (“Connect NC”) is a referendum
committee within the meaning of N.C.G.S. § 163-278.6(18b). Connect
NC is the referendum committee to expressly advocate for passage by
voters for approval of a $2 billion bond borrowing on the March 15, 2016
North Carolina primary.

b.

Connect NC Committee, Inc. Connect NC Committee, Inc., James R.
Jones, Jr., Treasurer (“NC Committee, Inc.”), is a North Carolina nonprofit corporation “established within the meaning of section 501(c)(4) of
the Internal Revenue Code to promote the general welfare and common
good of the people of the [sic] North Carolina and United States of
America by advocating for the approval of a bond referendum that will
result in important capital improvements by the State of North Carolina.”

c.

The Pat McCrory Committee. The Pat McCrory Committee [STAAIYGP3-C-001], Cassandra Morrison, Treasurer (“McCrory Committee”)
is a candidate campaign committee within the meaning of N.C.G.S. § 163278.6(4), and N.C.G.S. § 163-278.38Z(3). The Pat McCrory Committee is
the candidate campaign committee of Patrick Lloyd “Pat” McCrory,

incumbent North Carolina Governor and a candidate within the meaning
of N.C.G.S. § 163-278.6(4) and N.C.G.S. § 163-278.38Z(2), who is
seeking the nomination of the Republican Party as its candidate for
governor in the March 15, 2016 North Carolina primary.
FACTS
3.
The McCrory Committee first registered with the Board on February 28, 2011 as
a candidate campaign committee.
4.
committee.

Connect NC first registered with the Board on November 4, 2015 as a referendum

5.
NC Committee, Inc. was initially incorporated with the North Carolina Secretary
of State on November 16, 2015 as Connect NC – Invest In Our Future, Inc., with its corporate
dissolution provision stating it would dissolve “consistent with Chapter 163, Article 22A of the
General Statutes of North Carolina and applicable regulations derived therefrom which regulate
contributions and expenditures in political campaigns.” (attached)
6.
However, on November 23, 2015 Restated Articles of Incorporation were filed for
NC Committee, Inc., changing the corporate name to Connect NC Committee, Inc., with
corporate dissolution of assets being “distributed for one or more exempt purposes within the
meaning of section 501(c)(4) of the Internal Revenue Code.” (attached)
7.
The NC Committee, Inc.’s legal incorporation work appears to have been
performed by the very capable law firm of Holtzman Vogel Josefiak Torchinsky PLLC located at
45 North Hill Drive, Suite 100 Warrenton, VA 20186. A boutique law firm, it provides
“counseling and compliance services to individuals, corporations, non-profit organizations, trade
associations, PACs, Super PACs and candidates.” The firm’s clients apparently include
Americans for Prosperity and Karl Rove’s American Crossroads.
8.
The McCrory Committee apparently engaged the law firm sometime in May
2016, shortly after Governor McCrory announced his $3 billion bond package proposal on April
16, 2015. [Campbell, Colin. “McCrory proposes $3 billion in bonds for fall vote” The News & Observer 16 April
2015.]
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[Source: NCSBOE 2015 Campaign Finance Reports – The Pat McCrory Committee]
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9.
Upon information and belief, NC Committee, Inc., has received one or more
contributions from a corporation, labor union, insurance company, business entity, or
professional association.
10.
Upon information and belief, Connect NC has received one or more contributions
from a corporation, labor union, insurance company, business entity, or professional association.
11.
Whether Connect NC and NC Committee, Inc., are treated as a single, combined
entity or separate and distinct entities for accounting, tax, and reporting purposes is unclear. This
distinction is only relevant if NC Committee, Inc., received contributions as a 501(c)(4), and then
engaged in issue advocacy or electioneering communications separately from Connect NC or if
Connect NC’s expenditures include certain in-kind contributions.
12.
On October 21, 2015, Governor McCrory kicked off the bond referendum
campaign. “McCrory announced the honorary and active leaders of a campaign, which [State
Controller] Roberts said would be separate from the administration. Roberts said there had not
been any discussions about whether McCrory would appear in TV ads promoting the bonds. …
McCrory also appointed key education supporters to the bond issue campaign committee as cochairs and as honorary co-chairs.”1
13.
The “electioneering communications” time window for communication, as
defined under N.C.G.S. § 163-278.6(8j), began on January 4, 2016 and lasts until March 15,
2016.
14.
On December 4, 2015, the Board issued an advisory opinion (“December
Opinion”) in response to a request regarding the scope of Article 22A of Chapter 163 of the
General Statutes concerning communications by corporate entities organized under sections
501(c)(3) and 501(c)(4) of the Internal Revenue Code and referendum committee as defined by
N.C.G.S. § 163-278.6(18b).
15.

The December Opinion (attached) stated the following2:
a. Your principal inquiry is not whether a candidate may own or
control a referendum committee, though I will address why
North Carolina law would deem that impermissible.
b. If your client entities are making communications that
expressly advocate the passage of the bond referendum and the
communications are coordinated with a candidate or agent of a
candidate, the communication would be considered a

Jarvis, Craig and Brown, Benjamin. “McCrory’s signature launches $2 billion NC bond campaign” The News &
Observer 21 October 2015.
1

2

Excerpted and footnotes omitted.
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“coordinated expenditure” and the cost would be an in-kind
contribution to the candidate.
c. The question is whether a candidate may coordinate with the
referendum
committee
regarding
expenditures
for
communications. It is clear that a candidate cannot coordinate
with one of these entities regarding electioneering
communications. It is also clear that a referendum committee
that accepts contributions from sources that are prohibited for
the candidate may not make contributions to the candidate. A
“coordinated expenditure” would be an in-kind contribution to
the candidate coordinating with the referendum committee
making the expenditure. Therefore, it would be impermissible
for the candidate to coordinate with the referendum committee
regarding expenditures for communications.
d. If the communications do expressly advocate for the passage of
the bond referendum and they are coordinated with the
candidate, they would be coordinated expenditures and
therefore considered prohibited contributions to the candidate.
Again, if the candidate coordinates an expenditure with the
referendum committee, that coordinated expenditure
constitutes a prohibited contribution to the candidate.
16.
On December 18, 2015, the Board issued a “clarification” advisory opinion
(“Clarification Opinion”) in response to a request for further consideration of the December
Opinion concerning the “…contention that a communication coordinated between a candidate
and a referendum committee cannot result in a contribution unless the communication supports
their candidacy. Specifically, you contend that, even if the candidate coordinated with the
referendum committee on an expenditure, the result of that coordination could only be a
contribution to the candidate if the communication expressly advocated for the candidate. Your
client hopes to avoid this scenario by advocating exclusively for the bond.”
17.

The Clarification Opinion (attached) stated the following3:
a. General Statute § 163-278.14A identifies core factors to
consider in evaluating whether a communication aims “to
support or oppose the nomination or election of one or more
clearly identified candidates,” making clear that expressions
like “vote pro-(policy position) . . . accompanied by a list of
candidates clearly labeled pro-(policy position)” would be
deemed to support the identified candidate. Therefore, if a
communication advocated for the passage of the bond
referendum and identified a candidate or candidates as

3

Excerpted and footnotes omitted.
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supporting the passage of the bond referendum, we are directed
to consider that communication as express advocacy in support
of the candidate or candidates. The result would be an
independent expenditure in support of the candidate if the
communication was not coordinated, or a contribution if the
candidate and the referendum committee coordinated. (A
contribution would be prohibited if the referendum committee
has accepted funds from a corporate contributor.)
b. Upon further reflection, I believe the opinion I provided Mr.
Wiesel [sic] should be clarified as to a narrow exception: If the
referendum committee coordinates with a candidate to make
communications that do not expressly advocate passage of the
bond referendum or support or oppose any candidate, the
resulting communication would constitute a coordinated
expenditure but would not likely be a contribution to the
candidate. If the coordinated communication expressly
advocates passage of the bond and clearly identifies candidates,
the communication would then trigger the contribution
concerns identified above. This narrow clarification is provided
after reading your analysis and agreeing that current law does
not clearly link a coordinated expenditure by a referendum
committee with a contribution unless the coordinated
expenditure supports the candidate in the manner set out in
G.S. § 163-278.14A.
c. I would also note that a referendum committee is free to clearly
identify candidates, appropriate their statements, and
incorporate video of the candidate in its communications
without fear of making a contribution, so long as those efforts
are not coordinated with the candidate committee.
d. Since your request for clarification refers only to
communications made by a referendum committee, which by
definition cannot make electioneering communications as
defined within G.S. § 163-278.6(8j), I am not addressing your
comments referring to electioneering communications. If you
have future questions about entities that make electioneering
communications, please understand that the clarification in this
letter only applies to communications that are not deemed
electioneering communications in our law.
18.
On January 5, 2016, Connect NC opened the bond referendum campaign. “A little
less than two and a half months before voters decide a statewide $2 billion bond issue, the
campaign to win its passage officially kicked off Tuesday. More than 450 politicians, educators,
representatives of business and others crowded the Duke Energy Room in the James B. Hunt Jr.
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Library on N.C. State University’s Centennial Campus. … The state Board of Elections director
has advised that it would be legal for the bond campaign committee to use candidates’ images in
political material, as long as it doesn’t coordinate with the candidates’ campaigns.”4 (emphasis
added)
19.
The event was widely covered by the news media and other organizations, with
many filming the proceedings. The North Carolina Farm Bureau posted footage online with the
caption, Gov Pat McCrory, NCSU Chancellor Randy Woodson, Rep Dan Blue and others speak
about the advantages of the Connect NC Bond Issue. Connect NC Bond Issue Kickoff
<https://youtu.be/Hs02DDD3xzw>.
20.
In this footage, Governor McCrory appears onscreen at the timeline of 7:27
through 19:32. Representative Dan Blue appears at 25:00 until 32:25. Former Lt. Governor
Walter Dalton appears at 41:30 until 43:50. The relevancy of these filmed appearances becomes
apparent later in this Complaint.
21.
Connect NC has currently reserved television advertising time in multiple North
Carolina media markets, in amounts exceeding several hundred thousand dollars from
Wednesday, February 24, 2016 through Tuesday, March 15, 2016 with indications that such
advertising purchases may reach a total of $3,000,000 (“Television Buy”). The Television Buy
meets the definition of an electioneering communication under N.C.G.S. § 163-278.6(8j) if being
purchased by NC Committee, Inc., and the definition of a referendum expenditure under
N.C.G.S. § 163-278.6(9) if purchased by Connect NC.
22.
Examples of potential television advertisements to be aired by Connect NC are
available on its YouTube website: Connect NC Committee.
<https://www.youtu.be/channel/UC54UszYilLEHMT1UBIVw0MA>
23.
On February 18, 2016, Connect NC disseminated an electronic communication
embedding a video link featuring Senator Dan Blue and former Lt. Governor Walter Dalton
touting their support for the bond. The link led to this video: Bipartisan Support
<https://youtu.be/rp-PdvlyBQ0> (the “Blue Ad”).
24.
In reviewing the Blue Ad, several facts stand out as defined in the December and
Clarification Opinions:
a. A candidate, State Representative Dan Blue, is clearly identified.5

4

Jarvis, Craig. “NC campaign for $2 billion bond package kicks off“ The News & Observer 5 January 2016.
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Incorrectly, as State Representative Dan Blue is actually an incumbent Wake County State Senator and has filed for
the Democratic nomination in North Carolina Senate District 14 in the March 15, 2016 primary.
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b. The beginning and end of the advertisement clearly advocate for bond passage
(express advocacy) with large graphics indicating VOTE YES and
VoteYesToInvest.com < https://www.voteyestoinvest.com>.
c. Consistent with the advisory opinions, the footage utilized by the advertisement
appears to be filmed footage similar to that taken at Connect NC’s campaign
opening referenced in Paragraphs 19 and 20 of this Complaint.
d. Senator Blue’s speech concerning bond support was in the context of public
comment made in the ordinary course of permissible activity for candidates as
outlined by the Board in the Opinions.
e. There does not appear to be any special footage used in the advertisement filmed
in coordination with any candidate.
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25.
On February 18, 2016, Connect NC disseminated the following
communication:

electronic

From: Kelley Rooney <info@voteyestoinvest.com>
Date: February 18, 2016 at 3:43:18 PM EST
To:
Subject: Governor McCrory: Bipartisan Support
Reply-To: info@voteyestoinvest.com

Supporter,
Yesterday we shared with you our video featuring Senator Dan Blue and former Lt. Governor Walter
Dalton touting their support for the bond. Today, hear Governor Pat McCrory express his support.
Don’t forget, the voter registration deadline is TOMORROW, February 19th, and to vote FOR the
Connect NC bond on March 15th.
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PAID FOR BY THE
CONNECT NC
COMMITTEE

This message reflects the opinions and representations of The Connect NC Committee. You are receiving this email
because you signed up as a member of The Connect NC Committee’s online community. Click here to unsubscribe
from The Connect NC Committee.

26.
This embedded video link led to this video: Connect NC: Governor McCrory
https://youtu.be/RoZqnw7x Es (“McCrory Ad”) with the caption, “Today hear Pat McCrory
express his support.”
27.
In reviewing the McCrory Ad, several facts stand out as defined in the December
and Clarification Opinion, and in contrast with the Blue Ad:
a. A candidate, Governor Pat McCrory, is identified clearly.
b. The end of the advertisement clearly advocates for bond passage (express
advocacy) with large graphics indicating VOTE YES and VoteYesToInvest.com
< https://www.voteyestoinvest.com>. Since approximately the first second and
one-half is ‘missing’ from the posted McCrory Ad, it is unclear whether the final
version will contain the same opening express advocacy as the Blue Ad.
c. The footage utilized by the advertisement is not the filmed footage similar to that
taken at Connect NC’s bond campaign opening referenced in Paragraphs 19 and
20 of this Complaint.
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d. Governor McCrory’s filmed interview expressing bond support was clearly
professionally written, staged, and crafted. In contrast to the bond announcement
footage, Governor McCrory appears coiffed with makeup.
e. Inconsistent with the advisory opinions, there is special footage used in the
advertisement that appears to have been filmed in coordination with Pat McCrory
or the McCrory Committee.
28.
The McCrory Ad raises a number of production and/or coordination questions,
irrespective of the time when the interview filming occurred:
a. Was the McCrory Ad made in concert or cooperation with, or at the request or
suggestion of Governor McCrory or the McCrory Committee, or an agent of
either?
b. Were members or agents of the McCrory Committee present during the interview
filming?
c. If so, did they make suggestions about message or questions? Did they suggest
retakes or refilming to obtain better responses?
d. How did Connect NC obtain this special interview film footage?
e. Who arranged for the shoot and wrote the interview script?
f. Who crafted the interview set, backdrop, lighting?
g. Who or what vendor filmed the interview?
h. Were vendors and agents of the McCrory Committee also present at the interview
shoot?
i. Were vendors and agents of the McCrory Committee involved in the planning or
talking points to be covered in the interview?
j. Did Connect NC conduct polling and focus groups to create message talking
points for supporting the bond referendum?
k. If so, how was that specific information conveyed to Pat McCrory for the filming
of this footage?
l. Are there other candidates who were interviewed in the same setting at the same
time as Governor McCrory? Or is he the sole candidate interviewed?
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29.
On Friday, February 5, 2016 (prior to the release of Connect NC’s McCrory Ad),
the McCrory Committee released its first television ad of the Governor’s re-election campaign.6
The ad is on the Pat McCrory for Governor YouTube website: Keep Pounding!
<https://youtu.be/8IKnvI3DUbA> (“Keep Pounding”).
30.
If one compares side-by-side, the Connect NC McCrory Ad to the McCrory
Committee’s Keep Pounding, both utilize unique film footage of North Carolina locations and
“b-roll” footage and graphic fonts that look extremely similar, if not identical. Both utilize film
footage that appears to be filmed with a drone in a dramatic swooping manner. Once again,
questions are raised:
a. Was Keep Pounding made in concert or cooperation with, or at the request or
suggestion of, Connect NC or its agent?
b. How did the McCrory Committee obtain what appears to be unique film footage
of North Carolina locations filmed in an identical style utilized in Keep
Pounding?
c. Who crafted Keep Pounding’s stylistic filming?
d. Who or what vendor filmed the unique film footage of North Carolina locations,
and the Keep Pounding advertisement?
e. Were vendors and agents of Connect NC also present at the Keep Pounding
shoot?
f. Were vendors and agents of Connect NC involved in the script or narration used
in the Keep Pounding?
31.
In an apparent defensive move, upon hearing rumors of a potential complaint
being filed, although none was contemplated at the time, Connect NC issued a press release:
FOR IMMEDIATE RELEASE
Statement from Bob Orr, Chairman of the Connect NC Bond Committee
Friday, February 19, 2016
For additional information please contact:
Chris Sinclair at 919.803.3700 / 'Chris Sinclair'
Chris@cornerstonesolutionsteam.com
Brad Crone at 919.834.8286 / bradcrone@campaignconnections.com

6

Morrill, Jim. “Gov. Pat McCrory ‘keeps pounding’ in first TV ad“ The Charlotte Observer 5 February 2016.
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STATEMENT FROM BOB ORR, CHAIRMAN OF THE CONNECT NC BOND
COMMITTEE, Retired Associate Justice of the North Carolina Supreme Court
The Connect NC Bond Committee has complied fully with the ruling and
guidance from the State Board of Elections regarding the utilization of elected
officials and candidates in our paid advertising and mass media messaging.
On Wednesday this week, the Connect NC Bond Committee sent an email to our
supporters across the state with video from Democrat State Senator Dan Blue
discussing the merits of the bond. The video was taken during the Connect NC
Kick-Off event on Tuesday, January 05, 2016. On Thursday this week, the
committee sent to our email supporters a video with Governor Pat McCrory
explaining why the bond referendum is important to the future of the state. The
video was captured from an interview the Governor conducted with the
committee during the January 5th kick-off event.
We have complied with the guidelines from the State Board of Elections and
welcome any discussions on our efforts to advocate the passage of
this important bond to the citizens of this state.
32.
The McCrory Committee and its agent, Ricky Diaz, also denigrated a potential
complaint on Twitter:

33.
These anecdotal communications serve to underscore the apparent extensive
communication, coordination, and direction between Connect NC, NC Committee, Inc., and the
McCrory Committee and their respective agents.
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APPLICABLE LAW

1.

N.C.G.S. § 163-278.6 provides definitions:
(4)

The term “candidate” means any individual who, with respect to a public
office listed in G.S. 163-278.6(18), has taken positive action for the
purpose of bringing about that individual’s nomination or election to
public office. Examples of positive action include:
a.
Filing a notice of candidacy or a petition requesting to be a
candidate,
b.
Being certified as a nominee of a political party for a vacancy,
c.
Otherwise qualifying as a candidate in a manner authorized by law,
d.
Making a public announcement of a definite intent to run for
public office in a particular election, or
e.
Receiving funds or making payments or giving the consent for
anyone else to receive funds or transfer anything of value for the
purpose of bringing about that individual’s nomination or election
to office. Transferring anything of value includes incurring an
obligation to transfer anything of value.
Status as a candidate for the purpose of this Article continues if the
individual is receiving contributions to repay loans or cover a deficit or is
making expenditures to satisfy obligations from an election already held.
Special definitions of “candidate” and “candidate campaign committee”
that apply only in Part 1A of this Article are set forth in G.S. 163-278.38Z.

(6)

The terms “contribute” or “contribution” mean any advance, conveyance,
deposit, distribution, transfer of funds, loan, payment, gift, pledge or
subscription of money or anything of value whatsoever, made to, or in
coordination with, a candidate to support or oppose the nomination or
election of one or more clearly identified candidates, to a political
committee, to a political party, or to a referendum committee, whether or
not made in an election year, and any contract, agreement, or other
obligation to make a contribution. An expenditure forgiven by a person or
entity to whom it is owed shall be reported as a contribution from that
person or entity. These terms include, without limitation, such
contributions as labor or personal services, postage, publication of
campaign literature or materials, in-kind transfers, loans or use of any
supplies, office machinery, vehicles, aircraft, office space, or similar or
related services, goods, or personal or real property.

(6g)

The term “coordinated expenditure” means an expenditure that is made in
concert or cooperation with, or at the request or suggestion of, a candidate,
a candidate campaign committee as defined in G.S. 163-278.38Z(3), the
agent of the candidate, or the agent of the candidate campaign committee.
An expenditure for the distribution of information relating to a candidate’s
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campaign, positions, or policies, that is obtained through publicly
available resources, including a candidate campaign committee, is not a
coordinated expenditure if it is not made in concert or cooperation with, or
at the request or suggestion of, a candidate, the candidate campaign
committee, the agent of the candidate, or the agent of the candidate
campaign committee.
(6h)

The term “coordination” means in concert or cooperation with, or at the
request or suggestion of.

(8j)

The term “electioneering communication” means any broadcast, cable, or
satellite communication, or mass mailing, or telephone bank that has all
the following characteristics:
a.
Refers to a clearly identified candidate for elected office.
b.
In the case of the general election in November of the evennumbered year is aired or transmitted after September 7 of that
year, and in the case of any other election is aired or transmitted
within 60 days of the time set for absentee voting to begin pursuant
to G.S. 163-227.2 in an election for that office.
c.
May be received by either:
1.
50,000 or more individuals in the State in an election for
statewide office or 7,500 or more individuals in any other
election if in the form of broadcast, cable, or satellite
communication.
2.
20,000 or more households, cumulative per election, in a
statewide election or 2,500 households, cumulative per
election, in any other election if in the form of mass
mailing or telephone bank.

(8k)

The term “electioneering communication” does not include any of the
following:
b.

2.

A communication that constitutes an expenditure or
independent expenditure under this Article.

N.C.G.S. § 163-278.13(a) provides that:
[n]o individual, political committee, or other entity shall contribute to any
candidate or other political committee any money or make any other
contribution in any election in excess of five thousand dollars ($5,000) for
that election.7

3.

7

N.C.G.S. § 163-278.13(f) provides that:

$5,100 for 2016 as indexed by statute.
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[a]ny individual, candidate, political committee, referendum committee, or
other entity that violates the provisions of this section is guilty of a Class 2
misdemeanor.
4.

N.C.G.S. § 163-278.19 makes it unlawful for any corporation, business entity,
labor union, professional association or insurance company directly or indirectly:
(1) [t]o make any contribution to a candidate or political committee or to make
any expenditure to support or oppose the nomination or election of a clearly
identified candidate;
(2) [t]o pay or use or offer, consent or agree to pay or use any of its money or
property for any contribution to a candidate or political committee or for any
expenditure to support or oppose the nomination or election of a clearly
identified candidate; or
(3) [t]o compensate, reimburse, or indemnify any person or individual for money
or property so used or for any contribution or expenditure so made;
and it shall be unlawful for any officer, director, stockholder, attorney, agent
or member of any corporation, business entity, labor union, professional
association or insurance company to aid, abet, advise or consent to any such
contribution or expenditure, or for any person or individual to solicit or
knowingly receive any such contribution or expenditure. Supporting or
opposing the election of clearly identified candidates includes supporting or
opposing the candidates of a clearly identified political party. Any officer,
director, stockholder, attorney, agent or member of any corporation, business
entity, labor union, professional association or insurance company aiding or
abetting in any contribution made in violation of this section shall be guilty of
a Class 2 misdemeanor, and shall in addition be liable to such corporation,
business entity, labor union, professional association or insurance company
for the amount of such contribution and the same may be recovered of him
upon suit by any stockholder or member thereof.

5.

N.C.G.S. § 163-278.34 imposes civil penalties:
(b) Civil Penalties for Illegal Contributions and Expenditures. - If an
individual, person, political committee, referendum committee, candidate, or
other entity intentionally makes or accepts a contribution or makes an unlawful
expenditure in violation of this Article, then that entity shall pay to the State
Board of Elections, in an amount to be determined by that Board, a civil penalty
and the costs of investigation, assessment, and collection. The civil penalty shall
not exceed three times the amount of the unlawful contribution or expenditure
involved in the violation. The State Board of Elections may, in addition to the
civil penalty, order that the amount unlawfully received be paid to the State Board
by check, and any money so received by the State Board shall be deposited in the
Civil Penalty and Forfeiture Fund of North Carolina.
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(c) Civil Remedies Other Than Penalties. - The State Board of Elections, in
lieu of or in addition to imposing a civil penalty under subsection (a) or (b) of this
section, may take one or more of the following actions with respect to a violation
for which a civil penalty could be imposed:
(1)
Issue an order requiring the violator to cease and desist from
the violation found.
(2)
Issue an order to cease receiving contributions and making
expenditures until a delinquent report has been filed and any
civil penalty satisfied.
(3)
Issue an order requiring the violator to take any remedial action
deemed appropriate by the Board.
(4)
Issue an order requiring the violator to file any report,
statement, or other information as required by this Article or
the rules adopted by the Board.
(5)
Publicly reprimand the violator for the violation.
6.

The State Board of Elections and its Executive Director are charged, pursuant to
N.C.G.S. § 163-278.22(7) and N.C.G.S. § 163-278.23(2), with the authority and
the obligation to investigate matters pursuant to written complaint under oath.

VIOLATIONS OF CAMPAIGN FINANCE LAW

1.

The December Opinion is clear: if Connect NC makes communications that
expressly advocate the passage of the bond referendum and the communications
are coordinated with a candidate or agent of a candidate, the communication
would be considered a “coordinated expenditure” and the cost would be an inkind contribution to the candidate. The McCrory Ad advocates the passage of the
bond referendum and the communication is coordinated with Governor McCrory
or the McCrory Committee by incorporating specially filmed footage by virtue of
N.C.G.S. § 163-278.6(6).

2.

The December Opinion also made clear that under North Carolina law, that a
candidate may not own or control a referendum committee. Governor McCrory’s
appointment of the corporate officers of NC Committee, Inc., and all the members
of the referendum committee Connect NC constitute impermissible control.

3.

The Clarification Opinion does not provide a narrow exception for the McCrory
Ad because the ad expressly advocates passage of the bond, clearly identifies a
candidate, Governor McCrory, and does not use publicly available stock film
footage. Clearly, Connect NC is both aware and capable of utilizing
“uncoordinated” stock film footage as demonstrated by its use in the Blue Ad.

4.

Upon information and belief, Connect NC has accepted contributions from
sources that are prohibited for the McCrory Committee, and therefore may not
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make contributions to McCrory Committee by virtue of N.C.G.S. § 163278.13(e1). A “coordinated expenditure” such as the McCrory Ad is an in-kind
contribution to the McCrory Committee that is coordinating with the referendum
committee making the expenditure. Therefore, it is impermissible for Pat
McCrory or the McCrory Committee to coordinate with Connect NC regarding
expenditures for communications.
5.

Upon a determination by the Board that Connect NC coordinated with the
McCrory Committee on the McCrory Ad resulting in campaign contributions, as
set forth above, there is a violation of N.C.G.S. §§ 163-278.13, 163.278.15 and
163.278.19, as such contributions would exceed permissible limits set forth in
N.C.G.S. § 163-278.13, and such contributions would constitute excessive and
unlawful contributions which contributions would be required to be disgorged by
the McCrory Committee or be subject to a civil penalty under N.C.G.S. § 163278.34.

6.

Alternatively, the Board could issue an order requiring Connect NC to cease and
desist using the McCrory Ad because of the violation found.
PRAYER FOR RELIEF

WHEREFORE, the Complainant respectfully requests that the Board:
1.
Commence an investigation into Connect NC and the McCrory Committee for
apparent violations of Article 22A of Chapter 163 of the North Carolina General Statutes,
pursuant to its lawful authority and obligations;
2.
Determine whether there is impermissible control over Connect NC and NC
Committee, Inc. by Governor McCrory and/or the McCrory Committee in violation of Article
22A of Chapter 163;
3.
Determine the amount of in-kind contributions made in violation of Article 22A
of Chapter 163 and either (i) order the disgorgement of such contributions by the McCrory
Committee, or (ii) issue an order requiring Connect NC to cease and desist using the McCrory
Ad because of the violation found; and
4.

Grant such other and further relief as the Board of Elections deems just and

proper.
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This

2- i

day of February, 2016.

Gerrick Brenner

NORTH CAROLINA
WAKE COUNTY
I, Lauren McCloy, a Notary Public in and for said County and State, do hereby certify that
Gerrick Brenner personally appeared before me this day and acknowledged the due execution of
the Complaint.
WITNESS my hand and official stamp or seal this

My Commission Expires:

q

/1 <is j ~ 0

LAUREN MCClOY
NOTARY PUBLIC
ForS~lh County
NOI th Carolina

My Commission Expires Sep. 18. 2017

I')

Y:

GL

of February, 2016.

STATE OF NORTH CAROLINA
DEPARTMENT OF THE SECRETARYOFSTA

SOSID: 1481339
Date Filed: 11/16120154:15:00 PM
Elaine F. Marshall
North Carolina Secretary of State

C2015 31000308

ARTICLES OF INCORPORATION
NONPROFIT CORPORATION

Pursuant to § 55A-2-02 of the General Statutes of North Carolina, the undersigned corporation
does hereby submit these Articles of IncotpOration for the purpose of fonning a nonprofit
corporation.
First, the name of the nonprofit corporation is Connect NC-Invest In Our Future, Inc.

Second, the name of the initial registered agent is Chris Sinclair.
Third, the street address and county of the initial registered agent's office of the corporation is:

1101 Haynes Street
Suite 003
Raleigh, NC 27604
Fourth, the physical address of the cotpOration is:

1101 Haynes Street
Suite 003
Raleigh, NC 27604
Fifth, the name and address of each incorporator is as follows:

Donna Smith
45 North Hill Drive
Suite 100
Warrenton, VA 20186
Sixth, the corporation shall have no members.
Seventh, the corporation shall distribute assets upon dissolution consistent with Chapter 163,
Article 22A of the General Statutes of North Carolina and applicable regulations derived
therefrom which regulate contributions and expenditures in political campaigns.
Eighth, The street address and county of the principal office shall be determined by the Board of

Directors.

Ninth, the mailing address of the principal office is:
PO Box 30696
Raleigh, NC 27622

Tenth, these articles shall be effective upon filing.

This is the 13 th day of November, 2015.

Connect NC-Invest In Our Future, Inc.

It iltrturuJ ~

Donna Smi~ Incorporator

SOSID: 1481339
Date Filed: 11123120153:05:00 PM
Elaine F. Marshall
North Carolina Secretary of State

C20t5 324 00693
State of North Carolina
Department of the Secretary of State

ARTICLES OF RESTATEMENT
FOR NONPROFIT CORPORATION
Pursuant to §55A-IO-06 of the General Statutes of North Carolina. the undersigned corporation hereby
submits the following for the purpose of restating its Articles ofIncorporation.
I. The name ofthe corporation is:_C_on_ne_ct_N_C_C_om_m_itt_e_e,_loc_._ _ _ _ _ _ _ _ _ _ _ _ __
2. The text of the Restated Articles ofIncorporation is attached.
3.

(Check a, b, c, andlor d, as applicable.)
a.

_ _ These Restated Articles of Incorporation were adopted by the board of directors and
do not contain an amendment.

h.

_ _ These Restated Articles of Incorporation were adopted by the board of directors and

contain an amendment not requiring member approval. (Set forth a brief explanation of why
member approval was not required for such amendment.),_ _ _ _ _ _ _ _ _ _ __

4.

c.

These Restated Articles of Incorporation contain an amendment requiring member
approval, and member approval was obtained as required by Chapter 55A of the North
Carolina General Statutes.

d.

_"'_ These Restated Articles ofIncorporation contain an amendment requiring approval by
a person whose approval is required pursuant to N.C.G.S. §5SA-10-30, and such approval was
obtained.

These articles will be effective upon filing, unless a delayed date andlor time is specified:_ _ _ __

This the _20th

day of .November

,20~

Connect NC Committee, loc.
Name of Corporation

~)/it'-u7hYlA;r!C./
Signature

Donna Smith, Incorporator
Type or Print Name and Title

Notes:
I. Filing ~ is $10, unless the Restated Articles ofIncorporation include an amendment. in which case the filing fee is
$25. ThIS document and one exact or conformed copy of these articles must be filed with the Secretary of State
(Revised Jan 2003)
(Form N-03)
.

Corporations Division

PO Box 29622

Raleigh, NC 27626-0622

STATE OF NORTH CAROLINA
DEPARTMENT OF THE SECRETARY OF STATE
ARTICLES OF INCORPORATION
NONPROFIT CORPORATION

Pursuant to § 55A-2-02 of the General Statutes of North Carolina, the undersigned corporation
does hereby submit these Articles of Incorporation for the purpose of forming a nonprofit
corporation.
First, the name of the nonprofit corporation is Connect NC Committee, Inc.

Second, the name of the registered agent is Chris Sinclair.
Third, the street address and county of the registered agent's office of the corporation is:

1101 Haynes Street
Suite 003
Raleigh, NC 27604
Wake County
Fourth, the physical address of the principal office of the corporation is:

1101 Haynes Street
Suite 003
Raleigh, NC 27604
Fifth, the name and address of each incorporator is as follows:

Donna Smith
45 North Hill Drive
Suite 100
Warrenton, VA 20186

Sixth, the corporation shall have no members.
Seventh, the Corporation is established within the meaning of section 501(c)(4) of the Internal
Revenue Code to promote the general welfare and common good of the people of the North
Carolina and United States of America by advocating for the approval of a bond referendum that
will result in important capital improvements by the State of North Carolina.
No part of the net income of the Corporation shall inure to the benefit of or be distributed to its
directors, officers, or other private persons, except that the Corporation shall be authorized and
empowered to pay reasonable compensation for services actually rendered and to make payments
and distributions in furtherance of the purpose and objects set forth in this Article.
Notwithstanding any other provision of these Articles, this Corporation shall not carry on any
activity not permitted to be carried on by an organization exempt from federal income tax under

section 501 (c)(4) of the Internal Revenue Code of 1986, or corresponding provision of any future
United State Internal Revenue law.

Eighth, the Corporation may be dissolved at any time by a majority vote of the Board of
Directors of the Corporation who are in attendance at a meeting of the Board called for such
purpose. Following such vote, the Board of Directors shall supervise the orderly dissolution of
the organization, including the distribution of the remaining funds of the organization consistent
with the purposes stated herein.
Upon dissolution of the corporation, assets shall be distributed for one or more exempt purposes
within the meaning of section 501(c)(4) of the Internal Revenue Code, or corresponding section
of any future tax code, or shall be distributed to the federal government or to a state or local
government, for a public purpose.

Ninth, the mailing address of the principal office is:
PO Box 30696
Raleigh, NC 27622

Tenth, these articles shall be effective upon filing of the Articles of Amendment.

This is the 20th dav of November, 2015.

Connect NC Committee, Inc.

AQ.nt1l-t0 ~

Donna Smith, Incorporator

Mailing Address:
P.O. Box 27255
Raleigh, NC 27611-7255
Phone: (919) 733-7173
Fax: (919) 715-0135
KIM WESTBROOK STRACH
Executive Director

December 4, 2015
Mr. Michael Weisel
Bailey & Dixon, LLP
Post Office Box 1351
Raleigh, North Carolina 27602
Re: Request for Written Advisory Opinion pursuant to NC. Gen. Stat. § 163-278.23
on Questions Related to the Scope of Article 22A of Chapter 163 of the N.C. General
Statutes (“G.S.”)
Dear Mr. Weisel:
In your request for opinion of October 29, 2015, you seek guidance regarding the scope of Article
22A of Chapter 163 of the General Statutes concerning electioneering communications. The
following opinion is provided in accordance with G.S. § 163-278.23 and is based narrowly upon
the information provided in your request.
Your letter informs us that several of your clients are nonprofit North Carolina corporations (cited
in your inquiry as “Entities”) organized under sections 501(c)(3) and 501(c)(4) of the Internal
Revenue Code. You also note that you represent referendum committee(s) as defined by G.S. §
163-278.6(18b). You state that the “Entities” are:
not owned or controlled by a candidate, authorized political committee of that
candidate, a State or local political party or committee of that party, or an agent
or official of any such candidate, party, or committee (hereinafter referred to as
“Candidate”).
(emphasis added). Your principal inquiry is not whether a candidate may own or control a
referendum committee,1 though I will address why North Carolina law would deem that
impermissible.
G.S § 163-278.6(14) provides the definition of a “political committee.”
The term “political committee” means a combination of two or more individuals,
such as any person, committee, association, organization, or other entity that makes,

1

Instead, you state that “the Candidate will ‘coordinate’ with the Entities and the Committee(s).”
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or accepts anything of value to make, contributions or expenditures and has one or
more of the following characteristics:
a. Is controlled by a candidate;
b. Is a political party or executive committee of a political party or is
controlled by a political party or executive committee of a political
party;
c. Is created by a corporation, business entity, insurance company, labor
union, or professional association pursuant to G.S. 163-278.19(b); or
d. Has the major purpose to support or oppose the nomination or election
of one or more clearly identified candidates.
Supporting or opposing the election of clearly identified candidates includes
supporting or opposing the candidates of a clearly identified political party.
If the entity qualifies as a “political committee” under subdivision a., b., c.,
or d. of this subdivision, it continues to be a political committee if it receives
contributions or makes expenditures or maintains assets or liabilities. A
political ceases to exist when it winds up its operations, disposes of its
assets, and files its final report.
The term “political committee” includes the campaign of a candidate who
serves as his or her own treasurer.
Special definitions of “political action committee” and “candidate campaign
committee” that apply only in Part 1A of this Article are set forth in G.S.
163-278.38Z.2
A “referendum committee” is defined by G.S § 163-278.6(18b). All funds given to a referendum
committee are contributions by definition.3 All payments made by a referendum committee are
expenditures.4
A committee that accepts contributions or makes expenditures and is controlled by a candidate is
by definition a political committee prohibited by statute from accepting contributions from certain
sources5 or in amounts6 otherwise available to a referendum committee. Accordingly, to permit a
G.S. § 163-278.38Z(3) provides that a “candidate campaign committee” means any political committee organized
by or under the direction of a candidate.
3
G.S. § 163-278.6(6)
The terms ‘contribute’ or ‘contribution’ mean any advance, conveyance, deposit, distribution,
transfer of funds, loan, payment, gift, pledge or subscription of money or anything of value
whatsoever, made to, or in coordination with a candidate . . . or to a referendum committee[.]
(emphasis added).
4
G.S. § 163-278.6(9)
5
G.S. § 163-278.15
6
G.S. § 163-278.13
2
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candidate (i.e. a political committee) to own or control a referendum committee would void
statutory limitations on contributions.
Your letter states that for the remainder of the 2015 calendar year and through at least March 15,
2016, your client entities and referendum committees will
educate the general public about a proposed “Connect NC” $2 Billion bond debt package,
urging passage of the bond referendum on the 15 March 2016 North Carolina ballot, by
means of broadcast, cable, internet or satellite transmission, mass mailing and/or
telephone calls (“Communication(s)”).
The timespan you describe falls within the electioneering communication period set out in G.S.
§ 163-278.6(8j). Your letter states further that both your client entities and referendum committees
will solicit and take unlimited amounts of contributions from the individuals, corporations
(including the Entities to a Committee), labor unions, insurance companies, business
entities, and/or professional associations. Expenditures for Communications, including
electioneering communications, shall be made by the Committees or Entities from these
solicited contributions.
Bearing in mind the foregoing and with consideration of applicable law, I provide the following
responses to your questions.
1. If an Entities’ or Committee Communication occurs within sixty (60) days of the
15 March 2016 primary day, is that Communication an “electioneering
communication” as defined under G.S. § 163-278.6?
Given the definition of an “electioneering communication,” a referendum committee cannot make
electioneering communications, because a communication that constitutes an expenditure for a
referendum committee is not an electioneering communication.7 As provided in G.S.
§ 163-278.6(9), an expenditure includes any payment or other transfer made by a referendum
committee.
Your client entities would be making electioneering communications if
 their communications refer to a clearly identified candidate for elected office during
the 60 days prior to the March 15, 2016 primary
and
 the communications are to be received by either:

7

§ 163-278.6. Definitions 8k) The term "electioneering communication" does not include any of the following:
b.
A communication that constitutes an expenditure or independent expenditure under this
Article.
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a.
50,000 or more individuals in the State if the candidate mentioned is
involved in a statewide election or 7,500 or more individuals in any other election
if in the form of broadcast, cable or satellite communication, or
b.
20,000 or more households, cumulative per election, if the candidate
mentioned is involved in a statewide election or 2,500 households, cumulative per
election, in any other election if in the form of a mass mailing or telephone bank.
However, if your client entities are expressly advocating the passage of the bond referendum, as
indicated in your letter, and if the communication(s) were made without coordination with a
referendum committee, then the communications would not be considered electioneering
communications; they would be “independent expenditures” under G.S. § 163-278-6(9a).
If the communications by these entities were coordinated with a referendum committee, the costs
of the communications would be in-kind contributions to the referendum committee.
2. If the answer to Question 1, is yes, the Communication is an electioneering
communication, then:
a. Is a clearly identified Candidate prohibited from appearing in, or referenced
by, an Entities or a Committee electioneering communication, if the
Committees or Entities have accepted contributions from a corporation, labor
union, insurance company, business entity, or professional association?
b. Has a clearly identified Candidate received a contribution (something of value)
within the meaning of G.S. § 163-278.6(6) from appearing in, or referenced by,
an Entities or Committee electioneering communication?
c. May a clearly identified Candidate coordinate with the Entities and
Committees regarding electioneering communications within the meaning of
G.S. § 163-278.6(6g) and (6h)?
The answer to Question 1 is two-fold. First, if the communication is made by the referendum
committee(s), it is not an electioneering communication. Second, as discussed in Question 1, the
communications made by your client entities may be electioneering communications if they meet
the elements of an electioneering communication as defined above and do not expressly advocate
for the passage of the bond referendum.
In the event the communications made by the entities in question do not expressly advocate for the
passage of the bond referendum but do meet the definition of an electioneering communication,
the question remains whether a clearly identified candidate is prohibited from appearing in or being
referenced by these entities’ electioneering communication(s). Bear in mind the entire definition
of “contribution” as set forth in G.S. § 163-278.6(6). Specifically:
“If:
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a. Any individual, person, committee, association, or any other organization
or group of individuals, including but not limited to, a political organization
(as defined in section 527(e)(1) of the Internal Revenue Code of 1986)
makes, or contracts to make, any disbursement for any electioneering
communication, as defined in this section; and
b. That disbursement is coordinated with a candidate, an authorized political
committee of that candidate, a State or local political party or committee of
that party, or an agent or official of any such candidate, party or committee
that disbursement or contracting shall be treated as a contribution to the candidate
supported by the electioneering communication or that candidate’s party and as an
expenditure by that candidate or that candidate’s party.”
G.S. § 163-278.6(6). The definition states that if an electioneering communication is coordinated
with a candidate, the disbursement for that electioneering communication shall be treated as a
contribution to the candidate who is “supported” by the electioneering communication.
Since an electioneering communication cannot expressly advocate for a candidate—an
electioneering communication simply “refers to a clearly identified candidate”8—it is assumed
that in this instance the term “support” refers to the candidate who was coordinating with the entity
making the electioneering communication.9 Since your letter has confirmed that the candidate will
be coordinating with your client entities with respect to the electioneering communication, the
disbursements for those electioneering communications would be deemed contributions to the
candidate.
Note that if the entity making the electioneering communication has received donations in excess
of the contribution limitations and/or from sources that are prohibited from giving to candidate
committees, the contribution to the candidate is prohibited.10
If your client entities are making communications that expressly advocate the passage of the bond
referendum and the communications are not coordinated with a candidate or an agent of a
candidate but they do mention or reference a candidate, the communication would be either an

8

§ 163-278.6(8j)(a)
It appears the reason the statute uses the word “support” is to address the circumstance in which the candidate is
not the individual coordinating with respect to the electioneering communication. It is possible that an
electioneering communication could mention the opponent rather than the candidate represented by the agent.
Therefore, the recipient of the contribution could not be the candidate mentioned in the electioneering
communication.
10
G.S. § 163-278.13(e1)
No referendum committee which received any contribution from a corporation, labor union,
insurance company, business entity, or professional association may make any contribution to
another referendum committee, to a candidate or to a political committee.
9
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independent expenditure or an in-kind contribution to a referendum committee. As long as the
communication is not coordinated with a candidate, no contribution is made to a candidate.
If your client entities are making communications that expressly advocate the passage of the bond
referendum and the communications are coordinated with a candidate or agent of a candidate, the
communication would be considered a “coordinated expenditure”11 and the cost would be an
in-kind contribution to the candidate.
The question is whether a candidate may coordinate with the referendum committee regarding
expenditures for communications.12 It is clear that a candidate cannot coordinate with one of these
entities regarding electioneering communications. It is also clear that a referendum committee that
accepts contributions from sources that are prohibited for the candidate may not make
contributions to the candidate.13 A “coordinated expenditure” would be an in-kind contribution to
the candidate coordinating with the referendum committee making the expenditure. Therefore, it
would be impermissible for the candidate to coordinate with the referendum committee regarding
expenditures for communications.
3. If the answer to Question 1, is no, the Communication is not an electioneering
communication, or the Communications are outside sixty (60) days and issue
advocacy, then:
a. Has a clearly identified candidate received a contribution (something of value)
within the meaning of G.S. § 163-278.6(6) from appearing in, or referenced by,
an Entities or Committee Communication?
b. May a clearly identified Candidate coordinate with the Entities and
Committees on Communications within the meaning of G.S. § 163-278.6(6g)
and (6h)?
If the entities in question disburse funds for communications that are not electioneering
communications (because they are made outside the 60 day window and they do not expressly
advocate for the candidate or the passage of the bond referendum), the funds spent are not
considered an expenditure and are therefore not a contribution to the candidate.
11

G.S. § 163-278.6(6g)
The term "coordinated expenditure" means an expenditure that is made in concert or cooperation
with, or at the request or suggestion of, a candidate, a candidate campaign committee as defined in
G.S. 163-278.38Z(3), the agent of the candidate, or the agent of the candidate campaign committee.
An expenditure for the distribution of information relating to a candidate's campaign, positions, or
policies, that is obtained through publicly available resources, including a candidate campaign
committee, is not a coordinated expenditure if it is not made in concert or cooperation with, or at
the request or suggestion of, a candidate, the candidate campaign committee, the agent of the
candidate, or the agent of the candidate campaign committee.
12
By definition, expenditures by referendum committees cannot be classified as electioneering communications.
13
See G.S. § 163-278.13(e1) at note 9, supra.
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If the communications do expressly advocate for the passage of the bond referendum and they are
coordinated with the candidate, they would be coordinated expenditures and therefore considered
prohibited contributions to the candidate. Again, if the candidate coordinates an expenditure with
the referendum committee, that coordinated expenditure constitutes a prohibited contribution to
the candidate.14
4. If a Committee and/or Entities solicit and accept contributions from donors while
identifying a purpose of the contributions as supporting the bond referendum,
including educating the public through Communications, must those donors
contributing over $1,000 to the Committee and Entities be disclosed on electioneering
communications reports filed with the State Board of Elections, even if the donor
contributed to the Entities, which in turn contributed to the Committee?
Only donations to your client entities for communications that are deemed electioneering
communications, independent expenditures or contributions to committees are required to be
disclosed on disclosure reports. However, if the donor contributed to one of these entities with the
purpose that the contribution be directed to the Committee, such an act would violate N.C.G.S. §
163-278.14, which prohibits contributions being made in the name of another.15 As noted earlier,
communications made by referendum committees would not be considered electioneering
communications, but any contributions made to the referendum committee must be disclosed on
required disclosure reports.
If the communications were deemed electioneering communications, your client entities would be
required to disclose any donor that made a donation of $1,000 (one thousand dollars) or more if
the donor made the donation for the purpose of making these communications or if your client
entities solicited donations for the purpose of making communications. However, if the
communications in question were deemed to be independent expenditures by these entities,
donations of more than $100 (one hundred dollars) would require disclosure.
Further, if the communication were coordinated with a referendum committee, the cost of the
communication would be an in-kind contribution to the referendum committee; any donations
given to your client entities to further the communication that exceeded $100 would require
disclosure by those entities.
This opinion is based upon the information provided in your request for opinion. If any information
in that letter should change, please consult with our office to ensure that this opinion is still binding.

14

This conclusion is based on the information that the contributions to the referendum committee would likely be in
excess of contribution limitations to candidate committees and from sources that cannot contribute to a candidate
committee.
15
If the donation was earmarked for the purpose of being contributed to the referendum committee, the donor would
be giving in the name of the Entity.
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This opinion will be filed with the Codifier of Rules to be published unedited in the North Carolina
register and the North Carolina Administrative Code. If you should have any questions, please do
not hesitate to contact me or Amy Strange, Deputy Director.
Sincerely,

Kim Westbrook Strach

cc:

Mollie Masich, Codifier of Rules
Amy Strange, Deputy Director-Campaign Finance and Operations

Mailing Address:
P.O. Box 27255
Raleigh, NC 27611-7255
Phone: (919) 733-7173
Fax: (919) 715-0135
KIM WESTBROOK STRACH
Executive Director

December 18, 2015
Mr. Steve Long
301 Fayetteville Street
Suite 1400
Raleigh, North Carolina 27601
Re: Request for further consideration of Written Advisory Opinion dated
December 4, 2015
Dear Steve:
I understand your concern regarding the above-referenced advisory opinion issued to Michael
Wiesel and appreciate your desire to seek clarification on behalf of your client, the Connect NC
Committee. I also recognize that your client’s desire to coordinate with candidates of different
political parties is part of a bipartisan messaging effort in support of the referendum committee’s
primary purpose: to promote passage of the bond proposal. You have stressed that your client is
not driven by a desire to support or oppose particular candidates, and that any incidental benefit a
candidate may derive from coordinated airtime should have no bearing on the status of the
expenditure as a contribution. For reasons described herein, I do not believe current law allows
my office to adopt a similar view when determining whether a candidate has received a
contribution from the referendum committee.
According to your letter, the Connect NC Committee hopes to feature candidates supporting the
passage of the bond referendum in your client’s public communications campaign. As we have
discussed, North Carolina law allows referendum committees to raise unlimited contributions
from both corporations and individuals. The same is not true for candidate committees. So it is
not surprising that our statutes expressly prohibit referendum committees from contributing to
any candidate, if that referendum committee has raised funds from entities off limits to that
candidate.1

See G.S. 163-278.13(e1)(“No referendum committee which received any contribution from a corporation, labor
union, insurance company, business entity, or professional association may make any contribution to another
referendum committee, to a candidate or to a political committee”).
1
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It is your contention that a communication coordinated between a candidate and a referendum
committee cannot result in a contribution unless the communication supports their candidacy.2
Specifically, you contend that, even if the candidate coordinated with the referendum committee
on an expenditure, the result of that coordination could only be a contribution to the candidate if
the communication expressly advocated for the candidate. Your client hopes to avoid this
scenario by advocating exclusively for the bond. General Statute § 163-278.14A identifies core
factors to consider in evaluating whether a communication aims “to support or oppose the
nomination or election of one or more clearly identified candidates,” making clear that
expressions like “vote pro-(policy position) . . . accompanied by a list of candidates clearly
labeled pro-(policy position)” would be deemed to support the identified candidate. Therefore, if
a communication advocated for the passage of the bond referendum and identified a candidate or
candidates as supporting the passage of the bond referendum, we are directed to consider that
communication as express advocacy in support of the candidate or candidates. The result would
be an independent expenditure in support of the candidate if the communication was not
coordinated, or a contribution if the candidate and the referendum committee coordinated.3
Upon further reflection, I believe the opinion I provided Mr. Wiesel should be clarified as to a
narrow exception: If the referendum committee coordinates with a candidate to make
communications that do not expressly advocate passage of the bond referendum or support or
oppose any candidate, the resulting communication would constitute a coordinated expenditure
but would not likely be a contribution to the candidate. If the coordinated communication
expressly advocates passage of the bond and clearly identifies candidates, the communication
would then trigger the contribution concerns identified above. This narrow clarification is
provided after reading your analysis and agreeing that current law does not clearly link a
coordinated expenditure by a referendum committee with a contribution unless the coordinated
expenditure supports the candidate in the manner set out in G.S. § 163-278.14A. The General
Assembly may deem it advisable to correct what appears to be an incongruity in the law’s
treatment of otherwise identical communications from different groups. But present law does not
do so clearly.
I would also note that a referendum committee is free to clearly identify candidates, appropriate
their statements, and incorporate video of the candidate in its communications without fear of
making a contribution, so long as those efforts are not coordinated with the candidate committee.
Since your request for clarification refers only to communications made by a referendum
committee, which by definition cannot make electioneering communications as defined within
See G.S. § 163-278.6(6) (The terms “contribute” or “contribution” mean any advance, conveyance, deposit,
distribution, transfer of funds, loan, payment, gift, pledge or subscription of money or anything of value whatsoever,
made to, or in coordination with, a candidate to support or oppose the nomination or election of one or more
clearly identified candidate . . . .)(emphasis added).
3
A contribution would be prohibited if the referendum committee has accepted funds from a corporate contributor.
See n. 1, supra.
2
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G.S. § 163-278.6(8j), I am not addressing your comments referring to electioneering
communications. If you have future questions about entities that make electioneering
communications, please understand that the clarification in this letter only applies to
communications that are not deemed electioneering communications in our law.
The questions you pose related to the permissibility of activities by candidates that may involve
the referendum committee will be addressed in a separate advisory opinion. The content of this
clarification and the separate advisory opinion are issued under my authority found in
G.S. § 163-278.23.
If you have questions, please feel free to let me know.
Sincerely,

Kim Westbrook Strach
Executive Director, State Board of Elections

cc:

Mollie Masich, Codifier of Rules
Amy Strange, Deputy Director-Campaign Finance and Operations

