UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION
Criminal No. 5:06-CR-136-1D
Civil No. 5:08-CV-425-1D
KEVIN LESLIE GEDDINGS,

)
)
Petitioner,
)
)
v.
)
)
UNITED STATES OF AMERICA,)
)
Respondent.
)

GOVERNMENT'S MEMORANDUM OF
OF LAW REGARDING IMPACT
OF SKILLING v. UNITED STATES

The United States of America, by and through the United States
Attorney for the Eastern District of North Carolina, hereby submits
this memorandum of law regarding the impact of the Supreme Court’s
recent ruling in Skilling v. United States, No. 08-1394 (U.S. June
24, 2010) on this case.
SUMMARY OF POSITION
On June 24, 2010, the Supreme Court narrowed the scope of the
honest services fraud statute (18 U.S.C. § 1346) to cover “only .
. . bribe-and-kickback” schemes of public officials.
slip. op. at 45.

Skilling,

As a result of this ruling, it is no longer a

federal crime for state public officials to corrupt their public
offices

by

engaging

in

undisclosed

self-dealing.

The

new

interpretation of Section 1346 does not cover the undisclosed selfdealing that Geddings committed in connection with his service as
a

North

Government

Carolina
concedes

Lottery
that

Commissioner.
Geddings

is

Consequently,

entitled

to

have

conviction vacated.
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the
his

Geddings does not qualify to have conviction vacated pursuant
to 18 U.S.C. § 2255 because he has already exercised his right to
file a Section 2255 motion. Likewise, Geddings does not qualify to
file a second Section 2255 motion under the exception set forth in
28 U.S.C. § 2255(h). However, as discussed below, Geddings has the
right to seek relief under 28 U.S.C. §

2241 because “§ 2255 [has]

prove[n] ‘inadequate or ineffective to test the legality of [his]
. . . detention.’”

In re Jones, 226 F.3d 328, 332 (4th Cir. 2000),

citing 28 U.S.C. 2255(e).
Because it is unclear how long it will take for Geddings to
obtain such relief, the Government moves for the Court to release
Geddings, as soon as practicable, pending the resolution of the
Section 2241 process.

In support of this motion, the Government

asserts that Geddings does not constitute a flight risk or a risk
to the community, that Geddings’ Section 2241 motion is not for the
purpose of delay, and that his motion raises a substantial question
of law likely to result in reversal of his conviction.
FACTS
On September 23, 2005, Geddings was appointed to serve as a
North Carolina Lottery Commissioner.

United States v. Geddings,

278 Fed. Appx. 281, 283 (4th Cir. 2008). On the date Geddings was
appointed Lottery Commissioner, entities under his control had
received (or were about to receive) a total of $163,545.00 from
Scientific Games International, Inc. (“SGI”), one of the two main
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lottery vendors vying for the lucrative contract to run the North
Carolina State Lottery.
After

accepting

his

appointment

as

Lottery

Commissioner,

Geddings was required to complete a “‘Long Form’ Statement of
Economic Interest” (“Ethics Form”).
283.

Geddings, 278 Fed. Appx. at

Although Geddings was obligated to “fully disclose any

potential conflict of interest or appearance of conflict” on his
Ethics Form, Geddings “omitted his financial relationship with
Scientific Games.”

Id. at 283-84.

“After becoming a lottery

commissioner, Geddings took actions benefitting Scientific Games.”
Id. at 286.

On November 1, 2005, after being informed by SGI’s

attorney that the company planned on providing the United States
Attorney’s

Office

Geddings,

Geddings

Commission.

with

records

resigned

detailing

from

his

SGI’s

position

payments
as

to

Lottery

Id. at 285.

Based on the facts set forth above, the Government pursued
prosecution of Geddings under the “undisclosed self-dealing” prong
of honest services fraud.

The concept of “undisclosed self-

dealing” is best understood from the following description provided
by the Supreme Court in Skilling:
[U]ndisclosed
self-dealing
by
a
public
official or private employee — i.e., the
taking of official action by employee that
furthers
his
own
undisclosed
financial
interests while purporting to act in the
interests of these to whom he owes a fiduciary
duty.
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Skilling, slip. op. at 45.

On May 18, 2006, an Indictment was

returned charging Geddings with charges based on the “undisclosed
self-dealing” prong of honest services fraud.
35-41.

See Indictment at

On October 12, 2006, a jury found Geddings guilty of five

counts of honest services mail fraud and not guilty as to the
remaining count of honest services mail fraud.

On May 7, 2007, the

Court imposed a sentence of 48 months imprisonment.

Geddings is

currently serving his sentence.
Geddings appealed his conviction to the Fourth Circuit Court
of Appeals, which heard oral argument on January 31, 2008.

On May

19, 2008, the Fourth Circuit, in accordance with circuit court
precedent, rejected Geddings’ argument that the honest services
statute was unconstitutional vague.

On June 16, 2008, the Fourth

Circuit issued an order denying Geddings’ petition for rehearing en
banc. Geddings filed a writ of certiorari in the Supreme Court of
the United States on September 2, 2008.

On October 14, 2008, the

Supreme Court denied Geddings’ writ of certiorari.
On August 25, 2008, Geddings filed a motion pursuant to 28
U.S.C. § 2255 seeking to vacate, set aside, or correct the sentence
against him based on a claim of ineffective assistance of counsel.
On October 20, 2008, the Government filed a motion to dismiss
Geddings’ § 2255 motion.

On May 15, 2009, the Court issued an

Order granting the Government’s motion to dismiss Geddings’ Section
2255 motion.

Geddings did not appeal the Court’s dismissal.
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LEGAL ANALYSIS
I.
The Supreme Court has narrowed the scope of the
honest services statute to exclude from its coverage the
prosecution of a state official for “undisclosed selfdealing” while in office.
The original mail fraud statute was enacted by Congress in
1872.

Skilling, slip. op. at 35.

As noted by the Supreme Court,

the Fifth Circuit in Shushan v. United States, 117 F.2d 110 (5th
Cir. 1941), is generally “credited with first presenting the
intangible-rights theory” as a theory of mail fraud prosecution.
Skilling, slip. op. at 35.

Through the use of the intangible-

rights theory, federal prosecutors began to use the mail fraud
statute to prosecute corrupt state public official under a theory
that their corrupt conduct defrauded the public of its right to
honest services from public servants.
On

June

24,

1987,

after

years

of

successful

federal

prosecutions of corrupt state officials under an intangible-rights
theory,

the

Supreme

Court

“stopped

the

intangible-rights doctrine in its tracks.”
37.

development

of

the

Skilling, slip. op. at

In McNally v. United States, 483 U.S. 350, 360 (1987), the

Supreme Court found that Section 1341 was limited in scope to the
protection of property rights and did not prohibit schemes to
defraud citizens of their intangible right to the honest services
from public officials.

The Supreme Court noted, however, that

“[i]f Congress desires to go further, it must speak more clearly
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that it has.”

Id. at 360.1

On November 18, 1988, just 16 months after the Supreme Court’s
ruling in

McNally,

Congress

reinstated

the

“intangible-rights

theory” by enacting 18 U.S.C. § 1346 with the purpose of restoring
the honest services fraud prosecution to its pre-McNally status.
134 Cong. Rec. H11251 (daily ed. Oct. 21, 1988((statement of Rep.
Conyers).

In the decades since the passage of Section 1346,

federal prosecutors have relied on the honest services fraud
statute to prosecute numerous corrupt public officials.
such

time,

Circuit

Courts

have

been

unanimous

During

in

their

unwillingness to “throw out the statute (honest services fraud
statute) as irremediably vague.”

Skilling, slip. op. at 39.

On June 24, 2010, exactly 23 years after its ruling in
McNally, the Supreme Court significantly narrowed the scope of the
honest services fraud statute. In Skilling, the Supreme Court held
that

while

the

honest

services

statute

allowed

for

federal

prosecution of local officials based on bribes and kickbacks, the
statute did not cover prosecutions based on undisclosed selfdealings by public officials, the theory used by the Government

1

It is noteworthy that the Supreme Court’s ruling in McNally was
retroactively applied notwithstanding the fact that it was a “nonconstitutional decision concerning the reach of a federal statute,
rather than a substantive decision on the scope of a constitutional
guarantee . . . .” United States v. Shelton, 848 F.2d 1485, 1489
(10th Cir. 1988); see also United States v. Mandel, 862 F.2d 1067,
1074-75 (4th Cir. 1988).
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against

Geddings.

Id.

at

45-48.2

Thus,

under

the

current

interpretation of Section 1346, Geddings’ undisclosed self-dealing
in connection with his service on the North Carolina Lottery
Commission does not constitute a federal crime.
II. Geddings can neither obtain relief through the
filing of a new Section 2255 motion, nor circumvent the
successive filing prohibition by filing a Rule 60 (b)(6)
to reopen his first Section 2255 motion.
Following the exhaustion of appellate rights, a defendant may
collaterally attack a conviction pursuant to 28 U.S.C. § 2255.3

In

the present case, Geddings availed himself of this right and filed
a Section 2255 motion in which he alleged ineffective assistance of
counsel during his trial.

This motion was properly dismissed by

the Court on May 15, 2009.
Defendants are not entitled to make unlimited challenges to
their criminal convictions through filing serial Section 2255
motions.

To help limit serial filings, Congress put a number of

gatekeeping requirements in place through the enactment of the

2

As was the case in McNally, the Supreme Court in Skilling
instructed Congress that if it wished honest services fraud to extend
beyond bribery and kickback scenarios “it must speak more clearly than
it has.” Skilling, slip. op. at 47.
3

Prior to the passage of Section 2255 in 1948, collateral attacks
on convictions were filed pursuant to 28 U.S.C. § 2241. Section 2241
requires that such motion be filed in the district of imprisonment,
which often leads to cases being filed far away from the district in
which the prisoner was convicted. Passage of Section 2255, which
requires the filing on the habeas corpus motion in the district of
conviction, was aimed, in large part, at easing the administrative
burden of having habeas corpus hearings far from the location of
relevant records and witnesses. United States v. Hayman, 342 U.S.
205, 213, 219 (1952).
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Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”).4
Under AEDPA, Geddings is only be entitled to file a second Section
2255 motion if he could obtain permission from the applicable
Circuit Court that his proposed motion would be supported by
either: (i) newly discovered evidence which would change his guilty
verdict;

or

(ii)

“a

new

rule

of

constitutional

law,

made

retroactive to cases on collateral review by the Supreme Court,
that was previously unavailable.”

28 U.S.C. § 2255(h).

As to the first exception, it does not appear that Geddings
makes any allegation that he has discovered new evidence that would
result in a new verdict.

Likewise, Geddings does not fall within

the second exception because the Supreme Court in Skilling did not
create a new rule of constitutional law or announce that its ruling
was retroactive to cases on collateral review.
Any attempt by Geddings to resurrect his original Section 2255
motion through the use of Rule 60(b)(6) of the Federal Rules of
Civil Procedure would constitute an unallowable circumvention of
the gatekeeping rules imposed by AEDPA.

Rule 60(b) provides the

Court with the power to relieve a party of a final judgment if any
of six factors are present.
present in this case.

The first five factors are clearly not

The sixth factor, which is codified in Rule

60(b)(6), empowers a court to grant relief of a judgment in a

4

The purpose of the AEDPA statute “was to achieve finality in
convictions by barring successive and abusive collateral attacks.”
Gilbert v. United States, 2010 WL 2473560 at 3 (11th Cir. 2010).
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Section 2255 proceeding for “any other reason that justifies
relief.”

Despite the broad language contained in Rule 60(b)(6),

courts have ruled against using Rule 60(b)(6) as a vehicle to allow
a defendant to file a successive 2255 Motion.

See United States v.

Mizell, 203 F.3d 828 (4th Cir. 1999)(unpublished op.)(“Rule 60(b)
cannot

be

used

cannot

be

used

to

circumvent

restraints

on

successive habeas petitions”), copy attached as Exhibit 1; Fleker
v. Turpin, 101 F.3d 657, 661 (11th Cir. 1996)(“Rule 60(b) cannot be
used to circumvent restraints on successive habeas petitions”). In
the present case, the Supreme Court’s recent narrowing of the scope
of the honest services statute has absolutely nothing to do with
Geddings’ previous allegation of ineffective assistance of counsel.
Thus,

a

motion

pursuant

to

Rule

60(b)(6)

would

not

be

an

appropriate way to address the issue.
III. Geddings is entitled to seek relief from his
conviction pursuant to the Section 2255 Savings Clause.
Although Geddings does not qualify to file a second Section
2255

motion

contained

in

challenging
Section

his

2255(e)

conviction,
allows

the

Geddings

“savings
to

clause”

seek

relief

pursuant to Section 2241 if “it also appears that the remedy by
[2255] motion is inadequate or ineffective to test the legality of
his detention.”

In re Jones, 226 F.3d at 333;

States, 2010 WL 2473560 at 3(11th Cir. 2010).

Gilbert v. United

If a prisoner’s case

qualifies under the Section 2255 Savings Clause, the prisoner is
allowed to file a Section 2241 habeas corpus motion in the district
9
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of confinement.
The

Fourth

In re Jones, 226 F.3d at 334.
Circuit

had

set

forth

the

following

test

to

determine if a prisoner qualifies to use the Section 2255 Savings
Clause:
§ 2255 is inadequate and ineffective to test
the legality of a conviction when: (1) at the
time of conviction, settled law of this
circuit or the Supreme Court established the
the legality of a conviction; (2) subsequent
to the prisoner’s direct appeal and first §
2255 motion, the substantive law changed such
that the conduct of which the prisoner was
convicted is deemed not to be criminal; and
(3)
the
prisoner
cannot
satisfy
the
gatekeeping provisions of § 2255 because the
new rule is not one of constitutional law.
Id. at 333-34.
The Eleventh Circuit, which governs the district court where
Geddings would need to file his Section 2241 Motion if filed while
he remains incarcerated, has held that the 2255 Savings Clause
applies to an otherwise barred claims if:
1) That claim is based upon a retroactively
applicable Supreme Court decision; 2) the
holding of that Supreme Court decision
establishes the petitioner was convicted for a
nonexistent offense; and, 3) circuit law
squarely foreclosed such a claim at the time
it otherwise should have been raised in the
petitioner’s trial, appeal, or first § 2255
motion.
Gilbert, 2010 WL 2473560 at 3-4.
It is the Government’s position that Geddings qualifies for
relief under the 2255 Saving Clause as interpreted by both the

10
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Fourth and the Eleventh Circuits.5

As a result, Geddings should

proceed to file a Section 2241 motion in the district court in the
district where he is incarcerated, i.e., the Southern District of
Georgia.6
Because the 2255 Savings Clause provides Geddings with a clear
path to challenge his conviction in light of Skilling, the Court
need not resort to its inherent power under 28 U.S.C. 1651 in order
to fashion some type of relief for Geddings. Section 1651 provides
that “[a]ll courts established by Act of Congress may issue all
writs

necessary

or

appropriate

in

aid

of

their

respective

jurisdictions and agreeable to the usages and principles of law.”

5

The 2255 Savings Clause, as shown from the standards applied in
the Fourth and Eleventh Circuits, essentially incorporates the concept
of “actual innocence” set forth in Bousley v. United States, 118 S.Ct.
1604 (1998). In Bousley, the Supreme Court held that a petitioner
should not be prevented from making a claim of “actual innocent”
merely because the petitioner claim was procedurally defaulted. Id.
at 1611. This concern is remedied by the application of the 2255
Savings Clause in this case. See In re Jones, 226 F.2d at 330, 333
(Fourth Circuit rejects petitioner’s request for authorization to file
a successive 2255 motion based on “actual innocence,” but notes that
the § 2255 Savings Clause would be available if the three-prong
standard is satisfied).
6

A petition for writ of habeas corpus pursuant to § 2255 attacks
the validity of a petitioner’s criminal conviction and is, therefore,
filed in the district court of conviction. A petition filed under §
2241, however, “attacks the execution of a sentence rather than its
validity and must be filed in the district where the prisoner is
confined.” Bradshaw v. Story, 86 F.3d 164, 166 (10th Cir. 1996).
However, a number of courts have allowed transfer of the § 2241 to the
district of conviction after the motion is filed in the district of
confinement. See Alamin v. Gerlinski, 30 F.Supp.2d 464 (M.D.Pa.
1998); Conley v. Crabree, 14 F.Supp.2d 1203, 1206-07 (D.Or. 1998); but
see Belcher v. Dewalt, 2008 WL 4280137 (E.D.Ky. Sept. 15,
2008)(unpublished op.), copy attached as Exhibit 2. The Government
would not be opposed to a transfer of the Geddings’ § 2241 petitioner
to the Eastern District of North Carolina.
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However, the Fourth Circuit, in an unpublished opinion, has made it
clear that use of Section 1651 to circumvent the gatekeeping
provisions of AEDPA is improper.

United States v. Valdez, 73

Fed.Appx. 633 (4th Cir. 2003)(unpublished op.), copy attached as
Exhibit 3.
IV. Geddings is entitled to be released pending the
resolution of his motion for relief pursuant to 28 U.S.C.
§ 2241.
Ordinarily the release and detention of a federal defendant is
governed by 18 U.S.C. §§ 1341-1356. While these statutory sections
provide the standards for release and detention during pretrial,
trial, immediate post-trial, and appellate stages, they remain
silent as to the period of time that a petitioner’s habeas corpus
motion is pending.

In 1964, the Supreme Court suggested that

release of a habeas petitioner might be possible, but that “in
addition to there being substantial questions presented by the
appeal,

there

is

some

circumstance

making

this

application

exceptional and deserving of special treatment in the interests of
justice.”

Aronson v. May, 85 S.Ct. 3, 5 (1964).

In more recent

years, district courts have generally agreed that they have the
power to release habeas petitioners, but have set forth different
standards that should apply in determining whether release is
warranted.

See Egger v. Britten, 2005 WL 1377866 at 3 (D. Neb.

2005)(unpublished

op.)(district

court

has

the

right

to

grant

release to habeas petitioner pending habeas motion); Bader v.

12
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Coplan,

2003

WL

163171

at

4

(D.

N.H.

2003)(unpublished

op.)(acknowledges district court’s inherent authority to grant
release to habeas to habeas petitioner pending habeas motion),
copies attached as Exhibits 4 and 5.
It is the Government’s position that in deciding whether to
release Geddings pending the resolution of his § 2241 motion the
Court should employ the standard contained in 18 U.S.C. § 3143 for
release pending appeal.

As applied in the present case, Geddings

would be entitled to release because he would be able to meet
following requirements: (a) that the evidence establishes, by clear
and convincing evidence, that Geddings “is not likely to flee or
pose a danger to the safety of any other person or the community”;
(b) that Geddings’ habeas motion would not be filed for the purpose
of delay; and (c) that the habeas motion raised a substantial
question of law likely to result in a reversal of Geddings’
conviction.7
CONCLUSION
Thus, for all the reasons discussed above, the Government
submits that as a result of the Supreme Court’s ruling in Skilling,
Section 1346 does not cover the undisclosed self-dealing engaged in
by Geddings while he served as a Lottery Commissioner.

Thus, the

Government

have

concedes

that

Geddings

is

entitled

to

7

his

The only condition of release necessary would be that Geddings
keep the United States Probation Office of the Eastern District of
North Carolina advised of his current address and telephone number.
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conviction vacated.

It is the Government’s position that Geddings

should seek such relief through the filing of a habeas petition
pursuant to 28 U.S.C. § 2241.

Finally, the Government moves the

Court to release Geddings, as soon as practicable, pending the
resolution of his habeas filing.
Respectfully submitted, this 29th day of June, 2010.
/s/ George E. B. Holding
George E. B. Holding
United States Attorney
310 New Bern Avenue, Suite 800
Raleigh, North Carolina 27601
Telephone: (919) 856-4530; Fax: (919) 856-4487
E-mail: george.holding@usdoj.gov
NC Bar No. 23179
/s/ John Stuart Bruce
JOHN STUART BRUCE
First Assistant U.S. Attorney
310 New Bern Avenue, Suite 800
Raleigh, North Carolina 27601
Telephone: (919) 856-4530; Fax: (919) 856-4487
E-mail: john.bruce@usdoj.gov; NC Bar No. 8200
/s/ Dennis M. Duffy
DENNIS M. DUFFY, Assistant U.S. Attorney
310 New Bern Avenue, Suite 800
Raleigh, North Carolina 27601
Telephone: (919) 856-4530; Fax: (919) 856-4487
E-mail: dennis.duffy@usdoj.gov
NC Bar No. 27225
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CERTIFICATE OF SERVICE
This is to certify that I have this 29th day of June, 2010,
served a copy of the foregoing upon the undersigned in this action
either electronically or by depositing a copy of the same in the
United States mail in a postpaid envelope addressed as follows:
Jonathan I. Edelstein
Attorney at Law
271 Madison Avenue, 20th Floor
New York, New York 10016
/s/ George E. B. Holding
George E. B. Holding
United States Attorney
310 New Bern Avenue, Suite 800
Raleigh, North Carolina 27601
Telephone: (919) 856-4530; Fax: (919) 856-4487
E-mail: george.holding@usdoj.gov
NC Bar No. 23179
/s/ John Stuart Bruce
JOHN STUART BRUCE
First Assistant U.S. Attorney
310 New Bern Avenue, Suite 800
Raleigh, North Carolina 27601
Telephone: (919) 856-4530; Fax: (919) 856-4487
E-mail: john.bruce@usdoj.gov; NC Bar No. 8200
/s/ Dennis M. Duffy
DENNIS M. DUFFY, Assistant U.S. Attorney
310 New Bern Avenue, Suite 800
Raleigh, North Carolina 27601
Telephone: (919) 856-4530; Fax: (919) 856-4487
E-mail: dennis.duffy@usdoj.gov
NC Bar No. 27225
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