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April 15, 2008
Senator Martin L. Nesbitt, Jr.
300 N. Salisbury Street
Raleigh, North Carolina 27603
Dear Senator Nesbitt:
We received a complaint through the State Auditor’s Hotline related to a potential conflict of
interest involving the Senator and his involvement with the day-to-day operations of a stock car
racing team owned by his son and whose major sponsor at the time was Blue Cross Blue Shield
of North Carolina (BCBSNC). In addition, we learned that a company the Senator co-owns with
his son has a direct financial relationship with the racing team. In our opinion, the Senator’s
involvement with the racing team is a potential conflict of interest. Furthermore, we believe the
potential conflict of interest was not properly disclosed on the Statement of Economic Interest
filed with the State Ethics Commission.
The State Government Ethics Act vested responsibility for review and evaluation of the
Statement of Economic Interest as well as issuance of both formal and informal advisory
opinions with the State Ethics Commission. However, conflicts of interest issues pre-date the
Ethics Act and the Ethics Act does not preclude other agencies of government from investigating
credible allegations related to conflict of interest issues.
In addition, the Ethics Act requires a signed, sworn complaint to initiate an investigation.
However, this complaint was received via the statutory State Auditor’s Hotline in accordance
with North Carolina General Statute § 147-64.6 (c) (16) which requires confidentiality and
allows for anonymity. To limit all ethics-related and conflict of interest-related inquiries in all of
North Carolina to only the few that may be presented by signed, sworn affidavits to the Ethics
Commission would eliminate the vast majority of inquiries of this nature. Therefore, we
proceeded with our investigation in accordance with the Office of the State Auditor’s enabling
statute. We are presenting the following findings and recommendations for your review and
written response.
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Nesbitt Racing Enterprises, Inc.
Nesbitt Racing Enterprises, Inc. is a registered North Carolina corporation that, according to
annual reports filed with the North Carolina Secretary of State, is engaged in “automobile racing,
sales, and repair.” The original Articles of Incorporation, filed on January 24, 1997 with the
Secretary of State, name the Senator’s son and another individual as the initial Board of
Directors of the corporation.
A subsequently filed annual report names the Senator’s son as President and the other individual
as Secretary of the corporation. However, annual reports filed for the years ending December
31, 2003, through December 31, 2006 name the Senator’s son as President and the Senator as
Vice-President. In addition, these forms were amended on July 18, 2007 to remove the name of
a Vice-President and include the previously named individual as Secretary.
When we questioned the Senator with regard to the annual reports, he said that he is not (and
never has been) an officer of Nesbitt Racing Enterprises, Inc. The Senator said that him being
named as Vice-President was done in error by his accountant. The accountant filed the reports
for this company and another company named Nesbitt Ventures, Inc. that the Senator co-owns
with his son.
We spoke with the Senator’s accountant who verified that he had made an error when
completing the forms. During this conversation, the accountant stated that Nesbitt Racing
Enterprises, Inc. does not have a Vice-President, but only a President and the individual
previously named as Secretary.
The Senator said that his only involvement with his son’s racing team is as an un-paid crew
chief. We contacted various individuals involved with the racing industry who informed us that
the position of crew chief of a racing team is a critical position. The crew chief is responsible for
the preparation of the race car and coordination of race-day activities before and during the race.
While many teams use part-time labor to man a race team, the crew chief usually is the only fulltime employee.
Nesbitt Ventures, Inc.
According to the original Articles of Incorporation on file with the Secretary of State, Nesbitt
Ventures, Inc. was formed on July 2, 1996 (seven months prior to the formation of Nesbitt
Racing Enterprises, Inc.) and names the Senator’s son as President and the Senator as VicePresident. The business purpose of the corporation is to “own and lease real estate.”
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The Senator’s Statement of Economic Interest lists real estate holdings with a value of $10,000
or more. It discloses that all holdings are in Buncombe County with the exception of land in
Rutherford County. We searched property records in these counties and found that the only real
estate owned by Nesbitt Ventures, Inc. is a commercial building that was deeded to Nesbitt
Ventures, Inc. on May 23, 1996. The address of this building is the same address listed for
Nesbitt Racing Enterprises, Inc.
Also, on April 25, 2003, a Deed of Trust Securing Future Advances was recorded that shows this
property being used as collateral by Nesbitt Racing Enterprises, Inc. as the “borrower” to obtain
a $90,000 line of credit. A similar instrument was also recorded on December 18, 2007 to
increase the amount to $150,000.
The Senator acknowledged that the only property owned by Nesbitt Ventures, Inc. is the garage
that houses his son’s racing team and that the building was used as collateral by his son’s
company to secure the line of credit.
Blue Cross Blue Shield sponsorship of racing team
The financial success of a racing team is determined primarily by the amount of sponsorship
money that a team can generate because winnings in the Hooters Pro Cup series (of which
Nesbitt Racing is a participant) do not typically reach substantial amounts. We contacted various
individuals involved with the racing industry who informed us that race teams normally operate
either “out of pocket” or garner financial support by obtaining sponsorships from various
corporations or other organizations.
A formal sponsorship agreement usually entails an arrangement between a corporation and a
racing team whereby the corporation offers financial support in return for various levels of
advertising and/or access to the racing team and venues. This sponsorship can take the form of a
team agreeing to display corporate logos, attending corporate events, or using the corporation’s
goods or services. For example, the truck that transports the Nesbitt race car had a BCBSNC
corporate logo displayed on its exterior. (See Attachment A) In addition, corporate sponsors
usually gain access to the inner circle of the race team and “up close” access during races in the
form of hospitality tents to entertain clients or business associates.
Based upon information we were able to obtain related to the BCBSNC sponsorship of Nesbitt
Racing, Inc., we determined that the corporation was a “major” sponsor. The sponsorship was in
place for seven years and related only to advertising. As of January 1, 2008, BCBSNC is no
longer a sponsor for Nesbitt Racing, Inc.
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Conflict of Interest
In general, a conflict of interest can be defined as a conflict between a person’s private interests
and public obligations when the individual is in a position to take advantage of their position for
their personal benefit. The existence of a conflict of interest may not, in and of itself, be
evidence of wrongdoing. In most instances, a conflict of interest only becomes an issue when an
individual tries to influence the outcome of a decision for personal benefit. However, an
individual not acting upon the conflict of interest does not remove the need to address it.
For many legislators, it is virtually impossible to avoid having conflicts of interest from business
and personal relationships formed prior to taking office. In fact, a conflict of interest can exist
even if there is no improper act as a result of it. The Senator stated that he does not believe that a
conflict of interest exists with his relationship to Nesbitt Racing Enterprises, Inc. because
“…anyone who knows me knows that there is no conflict.”
North Carolina General Statute § 138A-21 indicates that the purpose of disclosing financial and
private interests is to identify and avoid conflicts of interest between a covered person’s 1 private
interest’s and a covered person’s public duties. A covered person has “…an affirmative duty to
provide any and all information that a reasonable person would conclude is necessary to carry
out the purposes of this chapter and to fully disclose any conflict of interest or potential conflict
of interest between a covered person’s public and private interests….”
The disclosure of any actual or potential conflict of interest is required in question 19 of the
Statement of Economic Interest. Disclosure of a potential conflict of interest is one method to
mitigate the existence of a conflict of interest. It is often easier to see a conflict of interest in
others than in oneself. Therefore, a third party evaluation of the relationship is critical to ensure
full disclosure and alleviate questions concerning the relationship.
Statement of Economic Interest
The Senator filed the required Statement of Economic Interest with the State Ethics Commission
on March 15, 2007. The form includes no disclosure relating to his son’s racing team and/or the
fact that BCBSNC is the major sponsor for the race team. As a major provider of health
insurance in the state, BCBSNC has frequent interaction with the North Carolina General
Assembly. The Senator is a member of the Senate Health Care Committee and is Vice-Chair of
the Senate Mental Health/Youth Services Committee. Both of these committees historically
have had issues before them involving BCBSNC.

1

N.C.G.S. § 138A-3 (10) Covered Person- A legislator, public servant, or judicial officer, as identified by the
Commission under N.C.G.S. 138A-11.
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Question number 19 on The Statement of Economic Interest states:
“Please provide any other information necessary to fully disclose (emphasis added) any actual
or potential conflicts of interest you may have had during the preceding year or have currently.
This includes actual or potential conflicts of interest related to past personal or business
relationships. If you are uncertain as to whether additional information should be disclosed,
please contact the Commission for guidance.”
We asked the Senator if he believed that the financial relationship between Nesbitt Ventures, Inc.
(which he is half-owner) and his son’s race team, whose major sponsor is a company that has
many issues coming before him at the General Assembly, might be perceived as a potential
conflict of interest. The Senator said that he contacted the State Ethics Commission and received
an informal opinion that no disclosure was necessary.
We asked the Senator with whom he spoke at the Commission, and he declined to provide a
name. We also asked the Senator if he had informed the Ethics Commission of the economic
involvement between Nesbitt Ventures and his son’s racing team. He stated that he could not
recall if he had.
We questioned the Senator further about what he believed should be included on question 19 of
the Economic Interest form and he said that there were “many questions about that.” He said
that he believed the question and the form itself did not pertain to legislators but to appointed
state officials and that all of his relationships were not required to be listed “…because we come
into office with many different business relationships and you can not possibly list them all.”
We asked the Senator why, as a legislator, he would not simply list the relationship and
involvement with his son’s racing team on the form in order to avoid any questions. He said that
“by my listing that relationship on the form, I would be admitting to a conflict of interest and
anyone who knows me knows that there is no conflict of interest.” The Senator indicated that
disclosure would inhibit his son’s ability to conduct business. “In fact, his (son’s) business has
already suffered from all of this. People who do business with people I know do not want to be
dragged into my politics.”
The Senator stated the following regarding the form: “The funny thing is, I can receive actual
payments from BCBSNC and not have to disclose it on the form.” We asked how this was true
and he said that all he needed was “to have the payments made to my law firm and I only had to
disclose my law firm on the form, not the payment.”
We requested to speak with the State Ethics Commission staff concerning this matter.
Specifically, we requested to verify if the Senator had asked for an informal opinion and, if so,
the specific information he provided to them related to his involvement with Nesbitt Racing

Senator Martin L. Nesbitt, Jr.
April 15, 2008
Page 6

Enterprises, Inc. However, Commission officials chose not to provide the information citing
their understanding of the State Ethics Act. Therefore, the Office of the State Auditor continued
its review of the conflict of interest complaint in accordance with its enabling statutes.
Conclusion
Nesbitt Racing Enterprises, Inc. used property owned by Nesbitt Ventures, Inc. as collateral to
secure a $150,000 line of credit. In light of his position as half-owner of Nesbitt Ventures, Inc.,
the Senator has a direct financial interest in Nesbitt Racing Enterprises, Inc. Because BCBSNC is
a major sponsor of Nesbitt Racing Enterprises, Inc., and is a company that does business before
committees upon which the Senator presides (including one which he co-chairs), this situation is
a potential conflict. Furthermore, as a potential conflict of interest, disclosure on the Statement
of Economic Interest is required. According to the Statement of Economic Interest Form:
“North Carolina law establishes a fine of $250 for failure to file a complete Statement of
Economic Interest. In addition, it is a Class 1 misdemeanor to knowingly conceal or fail
to disclose required information, and a Class H felony to provide false information on a
Statement. Such actions can also subject you to disciplinary action in accordance with
your employment.”
Recommendation
We recommend that the Senator include all business and personal relationships that may create
an actual or potential conflict of interest explicitly as required by the Statement of Economic
Interest. We also recommend that the Senator consult with the North Carolina State Ethics
Commission regarding the need to file revised Statements to include his involvement with his
son’s racing team on previously filed forms.
Please provide your written response to this finding and recommendation including corrective
actions taken or planned by April 29, 2008. In accordance with General Statute §147-64.6(c)
(12), the Governor, the Attorney General and other appropriate officials will receive copies of
this management letter. If you have any questions or wish to discuss this matter further, please
contact us.

Sincerely,

Leslie W. Merritt Jr., CPA, CFP
State Auditor

Management letters and responses receive the same distribution as audit reports.

ATTACHMENT A

AUDITOR’S NOTE
In your response, you fail to disclose that we provided you additional time to respond to our
special review. The original response was due April 29, 2008 and we granted you an extension
until May 7, 2008. A subsequent extension request was denied because, during our interviews,
you stated that you had already asked for and received an informal advisory opinion. Therefore,
granting an additional extension in order to get another advisory opinion was not necessary.
However, with respect to all issues involved, we have refrained from releasing this report until
May 27, 2008, in effect, granting the extension you requested
You state that you “tried to work cooperatively” with us and “provide…any information possible
to help you fully understand the laws and facts at hand.” However, in December 2007, we asked
you to provide us full information regarding your conversations with the State Ethics
Commission. You refused to provide contact information within the Ethics Commission.
Further, when we contacted the Ethics Commission, they declined to provide us any information
regarding your conversation with them citing their confidentiality requirement and we agreed to
honor that requirement. On April 10, 2008, we requested that you grant the Ethics Commission
consent to speak with us and you declined. However, you are now providing us an informal
advisory opinion that is dated May 7, 2008 as well as a “Confidential Recommended Formal
Advisory Opinion” dated May 9, 2008.
It is clear that Ethics Commission and Legislative Research Division staff adamantly disagree
with our position that the Commission does not have sole-jurisdiction in broader potential and
actual conflict of interest matters. Until now, questions regarding jurisdiction and
confidentiality issues with the ethics laws have not been addressed. We believe the legislative
intent of ethics laws was to increase the visibility and public scrutiny of ethical concerns.
You state in your response that our report will somehow “undercut” the goal of the ethics law to
“improve oversight and transparency” in state government. However, one could argue the
opposite, that the Office of State Auditor is the agency championing transparency in this matter.
You infer in your response that our investigators did not understand the ethics law and therefore
had to ask for your assistance. However, you are misrepresenting our questions. An important
process of any audit or investigation is to ask others for explanations and clarifications regarding
their knowledge and understanding of laws and regulations. Then, we attempt to verify the
veracity of the answers to our questions. This is fundamental to the investigative process.
Further, you note that we must “read the entire sentence, if not the entire statute, to understand
its meaning.” We agree on that. However, we respectfully disagree with your accusation that we
did not consider all content. The phrase you cite speaks of “unnecessary and irrelevant personal
information.” We do not believe the issues that we have raised are “unnecessary or irrelevant” to
fully disclose a “potential” conflict of interest.
Regarding statements made by you during an interview about companies providing payments to
your law firm, we stand by the statements recorded by two investigators during the interview as

well as their interpretation of the context of your statement. We trust that, if a client of your law
practice for which you were receiving payment was a business with significant matters before
you at the legislature, you would at least consider the “potential” conflict of interest that situation
might create rather than simply consider “the funny thing” about the Statement of Economic
Interest even though you would not be “legally” required to disclose that relationship.
Finally, you make accusations regarding investigators “hid(ing) in the bushes” and “contact(ing)
clients and ask(ing) them suspicious questions.” The photographs included in the report were
taken during broad daylight on a public street. Further, any contact we make with third parties is
done as part of the investigation to gain full understanding of the facts as presented to us during
the course of our work.
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