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STATEMENT OF THE FACTS
State's Evidence
Marital problems and defendant's affairs:

Defendant and

Michelle got married in 2003 due to Michelle's unplanned pregnancy
with their daughter Cassidy. (T pp. 2668-69, 3078-79, 3453-58,
3461-62, 3512-14, 5129-30) Their relationship was "volatile." (T
pp. 3134-35, 5110) They frequently argued, including about visits
by Michelle's mother, Linda Fisher, with whom defendant did not get
along. (T pp. 2660, 2708-15, 2865-66, 2879-82, 3034-36, 3460-63)
They fought in public, such that it was uncomfortable to be around
them. (T pp. 3080-81, 5110-11, 5120)

Defendant complained to

others, sometimes in Michelle's presence, that he was not getting
enough sex. (T pp. 2723, 3081, 3475, 3538, 4263-64, 4563-64)
Before her death, Michelle was withdrawn, sad, and miserable. (T
pp. 2867, 3480-81)
Michelle's sister, Meredith Fisher, discussed divorce with the
Youngs. Defendant commented that divorcing Michelle would be even
harder than being married to her. (T pp. 2660, 2690, 2862-64)
Defendant told a friend he feared that if they divorced, Michelle
would move to New York with Cassidy. (T p. 5128)

Michelle was pregnant again by summer 2006. In October, she
was approved for a part-time schedule at Progress Energy, where she
was a senior financial specialist, after the baby's birth. She
wanted to have her mother Linda move in to the third floor of the
house to help take care of the baby. (T pp. 2662-64, 2702-08, 3085,
3333, 3336-41, 3467-68) Defendant was adamantly opposed to Linda
living with them. (T pp. 2708, 2724, 5129)
On 12 September 2006, seven weeks before Michelle's murder,
defendant sent an e-mail to an old address of his former fiancee,
Genevieve Cargol, with whom he had had no contact for a couple of
years, professing his love for her. (T pp. 4139-40, 4173-76, 450914) During their relationship, there had been several episodes
when defendant became violent. In the summer of 1999, defendant
had angrily punched the windshield of Cargol's car, breaking it.
Another time, he punched a hole in the wall. (T pp. 4158-61) One
argument in December 1999 resulted in defendant violently wrestling
Cargol and forcibly removing from her hand the engagement ring he
had given her. (T pp. 4140-52, 5106)
Defendant began communicating regularly with Michelle Money at
the end of September 2006. They had sex in Orlando, Florida, on 7
October 2006, about four weeks before the murder. (T pp. 4217-24,
4228)

In the 30 days before and the day of the murder, they

exchanged over 400 calls and texts. (T pp. 3950-69, 4229-30, 4233,
4236, 4640-47, 4817-19) He told a friend he thought he was in love
with Michelle Money. (T p. 5113)
Defendant and his wife Michelle had a bad argument in midOctober 2006, almost three weeks before the murder. A friend heard

- 3 defendant say "he was done." (T pp. 3089-92, 3471-73, 5114-18)
One and a half weeks before the murder, defendant had sex with
Carol Ann Sowerby in the Youngs' house while Michelle was out of
town. Defendant on that occasion took Sowerby's wedding ring from
her and pretended to swallow it; he gave it back to her the next
day. (T pp. 4185, 4190-93, 4200-01)
One week before the murder, on 27 October 2006, Michelle saw
a counselor by herself. She cried as she described significant
marital problems. (T pp. 2864-65, 3530-39; State's Ex. 135)

The

counselor felt Michelle was being verbally abused. (T pp. 3550,
3552) By that point, the Youngs were basically communicating with
each other through e-mails (T p. 3537), some of which were admitted
at trial (see, e.g., T pp. 4514-18, 4623-39) (App. pp. 1-5, 10-26).
On the night of 27 October 2006, Meredith tried to mediate
between defendant and Michelle. Defendant's final comment that
night was "all of this would just, you know, go away if you'd let
me have a girl on the side." (T pp. 2711-15, 2719, 2721-25)
On Wednesday, 1 November 2006, two days before her murder,
Michelle, who was very upset, told Meredith she and defendant had
fought and he had thrown a remote at her. Michelle said, "I can't
do this anymore." (T pp. 2729-30)
Events of 2 and 3 November 2006:

Michelle's friend Shelly

Schaad came to the Youngs' house on Birchleaf Drive at about 6:30
p.m. on Thursday, 2 November 2006 to have dinner with Michelle and
watch TV.

Defendant was about to leave on a business trip.

Defendant told Shelly that he was going to eat dinner at Cracker
Barrel, then drive to Virginia, stay the night, and get up the next

- 4 morning to drive another two hours to his sales call.

In

retrospect, it seemed strange to Shelly that he told her all these
plans. (T pp. 2675-78, 3097-99) He left at around 7:00-7:30 p.m.
in his white Ford Explorer. (T pp. 3095, 3100-02, 3148)
Michelle put Cassidy in pink fleece pajamas, an undershirt,
and a diaper and put her to bed. Cassidy, age 2, could go to the
bathroom by herself and wash her hands using her step-stool. (T pp.
2784-85, 2883-84, 3102-03, 4554-55, 4578) Michelle told Shelly she
and defendant had fought, and that it was so severe that Meredith
had to mediate.

Michelle was upset, sad, and defeated. (T pp.

3109-12) Shelly left around 10:00-10:30 p.m. (T pp. 3110, 3115)
Defendant was at a Cracker Barrel in Greensboro at 9:22 p.m.
Surveillance video showed him wearing a light shirt, jeans, and
slip-on shoes. (T pp. 4676-78, 4738-40, 4746-47; State's Ex. 177)
Defendant checked in at the Hampton Inn in Hillsville,
Virginia, at around 10:54 p.m.; video showed him wearing the same
clothing as at the Cracker Barrel. (T pp. 2897-98, 2900-01, 2903,
2905-07, 3262-63, 3413, 4678, 4750; State's Ex. 26)

He was

assigned Room 421 and given a key card. (T pp. 2900, 2913, 3272)
The card readers on the hotel's doors register the times at which
each key card is used to unlock and enter any of the doors. (T pp.
3159-61) At 10:56 p.m., defendant used his key card to enter Room
421. Defendant's key card was never used to unlock his door again,
for the whole duration of his stay. (T pp. 3161-62, 3186, 3273-74)
Shortly before midnight, defendant was seen on surveillance
video at the front desk. He was wearing a darker shirt with a
light-colored horizontal stripe across the chest.

Shortly

- 5 thereafter, he was seen walking toward the western exit door. (T
pp. 2976-77, 3413-14, 4678, 4680, 4755; State's Ex. 26, 178)
It is about 168 miles from Hillsville to Raleigh.
Investigators later clocked the trip driving in an Explorer in the
middle of the night at 2 hours and 25 minutes. (T pp. 3410-11,
3420-21, 4738-40, 4758-59)
A newspaper deliverer in the Youngs' neighborhood noticed, at
3:30 to 4:00 a.m. on Friday, 3 November 2006, that interior and
exterior lights at the Youngs' house, usually off, were on. There
was a light-colored, medium-sized SUV parked parallel to the house.
(T pp. 3361-66, 3374-78)
Defendant seen at gas station on route back:

At about 5:00-

5:30 a.m. on Friday, 3 November 2006, Gracie Calhoun, who worked at
the Four Brothers BP in King, North Carolina, observed a man drive
up to the farthest pump and repeatedly try to pump gas.

The

station was on the most direct route from Raleigh to Hillsville,
and was the only one open at that exit. (T pp. 3197-3201, 3265-69,
4757) The man came into the store and cussed at her because the
pumps were not on. She explained that at that time of day, she
needed money or identification to turn on the pumps. He threw $20
at her and went back outside. He then pumped only $15 of gas, and
drove off without returning for any change. He was driving a white
SUV. (T pp. 3194-95, 3198-3204)
That Sunday, Ms. Calhoun identified defendant from a
photograph shown to her by law enforcement as the man with the
white SUV who had cussed at her. She had not seen anything about
the case on the news at that point. (T pp. 3216-21, 3266-70) She

- 6 identified defendant in court at this trial as well as at a prior
hearing and at his prior trial; had been face-to face with him in
the store and got a good look at him; and remembered him specially
because he had cussed at her.

Only one other person had ever

cussed at her while at the store; and despite some memory problems
from a childhood accident, this incident made an impression on her
and she did not forget. (T pp. 3202-03, 3214-15, 3239-48)
Store receipts showed cash gas purchases on 3 November 2006 at
5:27 a.m. for $15 and at 5:36 a.m. for $20. (T pp. 4775-76)
Driving from King to the Hampton Inn takes about 40-45 minutes. (T
p. 4943)
Hotel discovers propped door and twice-disabled camera:

In

the early morning of 3 November 2006, Hampton Inn clerk Keith Hicks
discovered that the emergency door on the first floor at the
western end of the hotel, leading from the western stairwell to
outside, had been propped open with a small red rock from the
nearby landscaping bed. He took the rock out and shut the door. (T
pp. 2910-15, 2922-27, 2942, 3761-62, 3770) When closed, the door
is locked and can be used only to exit the hotel. (T pp. 2969,
2979, 3183-84) Next to the emergency door was a glass door that
had signs saying between 11:00 p.m. and 6:00 a.m. it was locked and
could be accessed only by using key cards. Outside of that time
range, the glass door was unlocked. (T pp. 2929, 2967-68, 2978-79,
3774-78, 4944-45; State's Ex. 4-32 to 4-34, 4-36, 4-39, 4-40)
Then when Hicks went to the front desk, where a monitor cycled
through still images from the 10 surveillance cameras in the hotel,
he noticed that the camera from that same stairwell was not

working. (T pp. 2915-28, 2942-43, 2963-64, 4747-48, 4891-92) Going
back to the western stairwell, he observed that the camera had been
unplugged from its side. (T pp. 2915-16, 2924-25, 2928, 2942-43,
3164-65, 3770-76; State's Ex. 4-27, 4-32, 4-33, 4-37, 4-39, 25-1)
Someone who is 6' tall could easily reach the plug. (T p. 3168)
The last image while the camera was working was at 11:19:59 p.m. on
2 November 2006, which was shortly after defendant had checked in.
The screen for that camera registered no images from 11:20:13 p.m.
on 2 November until Hicks had maintenance man Elmer Goad plug the
camera back in at 5:50 a.m. on 3 November. (T pp. 2924, 2933-34,
2943-44, 3164-65, 3169, 4749-51)
The camera was tampered with again, however. It was working
normally between 5:50 a.m. and 6:34:38 a.m., but by 6:35:06 a.m.,
it had been pointed toward the ceiling. (T pp. 2934, 2943-44, 3188,
4751-54)

Goad put the camera back in position focused on the

bottom of the stairs at 6:37:56 a.m. (T pp. 2944, 3170, 4752-53)
The hotel had never had an unplugged camera before. (T p.
2971) The only other time that camera had been pushed up was at
least four years previously when people were sneaking in and out
the exit door. (T pp. 2970, 3171)
There was no record of when defendant, who did express checkout, left the hotel on 3 November.

The first record of his

location was his call to his mother at 7:40 a.m. from near
Wytheville, Virginia, which was about 30 miles from the hotel. (T
pp. 2910-13, 3956-57, 4862-64, 5655-56; State's Ex. 155) Defendant
was about 30 minutes late to his 10:00 a.m. sales call at the
hospital in Clintwood, Virginia. (T p. 4771)

- 8 Defendant ensured Meredith went to house:

After his sales

call was over, defendant called Meredith at 12:14 p.m. He left a
voicemail asking her to go to his house and get printouts about a
Coach purse he had printed and left at the house. He said he
wanted the purse to be a surprise belated anniversary gift for
Michelle. (T pp. 2735-39, 2855-56, 3962)

Defendant said he was

going to his parents' home in Brevard that night.

As far as

Meredith knew, Michelle was expecting defendant to return home for
a game on Saturday. (T p. 2859) He also called his mother's phone
more than 20 times, between 12:03 p.m. to 1:37 p.m., with each call
being short. (T pp. 3961-68, 3974-75, 4818-19; State's Ex. 155)
Meredith received that voicemail from defendant, and another
one at 1:37 p.m., asking if she had gone to the house yet. (T pp.
2856, 3968) Defendant's mother, Pat Young, left Meredith a message
at about 1:40 p.m., saying defendant had asked her to call Meredith
to make sure Meredith had gotten his message. (T p. 2856) Pat had
never called Meredith's cell phone before. (T pp. 2859-60)
Meredith went to the Youngs' house that afternoon. She did
not have her key to the house, so she lifted the garage door and
entered through the mud room. (T pp. 2743-46, 2748, 2793-94)
Upstairs in the master bedroom, she found Michelle's dead body on
the floor beside the bed. (T pp. 2752, 2754) As Meredith grabbed
the phone to call 911, Cassidy lifted the bed covers and stared at
her. (T pp. 2754-55; State's Ex. 9)
Evidence at the scene:

There was a lot of coagulated, dried

blood on and around Michelle's body and blood spatter on the walls.
She was discolored, cold, and stiff. She was not wearing shoes.

She was wearing sweatpants and a sweatshirt. It was cold in the
house due to the upstairs heat having been broken. Remote controls
for the TV were on the bed. (T pp. 2766-67, 2782-84, 2786, 2806-07,
3111, 3382, 3402-04, 3482-83, 3642, 3657; State's Ex. 1-48 to 1-67,
1-69 to 1-80, 1-82 to 1-96) Michelle would often use the sleep
timer function on the remote and fall asleep watching TV. (T pp.
2835, 2885-87)

(Sunglasses on the bed were Meredith's, put there

when she arrived. (T p. 2802)) There was blood on the side of the
bed opposite to where Cassidy was discovered. (T pp. 2803, 3382,
3403-04) Due to the blood on the outside and inside of defendant's
closet door, investigators believed the door had been shut during
the attack and the perpetrator moved Michelle's body to open the
door and gain access to the closet. (T pp. 3400-03, 3637, 3840)
There were footwear impressions in blood made by two different
types of shoes on pillows near Michelle. (T pp. 2786, 3587, 3633,
3635, 4274, 4285, 4315-21, 4379-80, 4386, 4390-91, 4402-03, 440611, 4444) Some impressions corresponded with the outsole design of
Hush Puppy Orbitals, slip-on shoes made exclusively for DSW, and
were consistent with size 12. They also corresponded with the Hush
Puppy Sealy and Belleville shoes, which had the same outsole
design. (T pp. 4275-78, 4287-88, 4418-19, 4421-23, 4432-46, 4468,
4485-86, 4797-4802)

Other impressions corresponded with the

outsole of a size 10 Air Fit or Franklin athletic shoe. (T pp.
4324-25, 4330, 4383-4385, 4410-11, 4432-46) Defendant had a pair
of size 12 Orbitals that was purchased at DSW on 4 July 2005. (T
pp. 4421-22, 4671-73)

The shoes defendant was wearing in the

Cracker Barrel surveillance footage were consistent with Orbitals.

- 10 (T pp. 4807-08; State's Ex. 177)
There were a child's footprints in blood going from the master
bedroom onto the landing, in Cassidy's bathroom, and on a stool in
Cassidy's bathroom. Blood was smeared on the walls in Cassidy's
bathroom at a child's level; it was also on the wall behind the
door, which could indicate her presence there with the door closed.
(T pp. 2769, 2800, 3060-61, 3381, 3404-07, 3582-83, 3616, 3628,
3631-32; State's Ex. 1-41 to 1-46)
Despite the amount of blood in Cassidy's bathroom, blood was
not detected in the sink or bathtub in there or in the sinks, tub,
or shower in the master bathroom. (T pp. 3617, 3634, 3819-23) A
large amount of water and soap or a cleaning agent can cause blood
to not be detectable. (T p. 3838) No transfer of fibers was found
from hotel Room 421 to the scene. (T pp. 3995-96, 4012, 4015, 4934)
Cassidy appeared clean when Meredith arrived except for a
small amount of dried blood on her toenails and some on the bottom
of her pajama pants legs and the seat area of the pants. (T pp.
2767-68, 2812-14, 2885, 3056-57, 3063-65, 3723-24, 4038-39, 4051).
She had no injuries. (T pp. 2770, 2812)

She was wearing pink

fleece pajamas and an undershirt, was barefoot, was not wearing a
diaper or underpants, and had not urinated or defecated on herself
or the bed. (T pp. 2772, 2813-14, 2818, 2884-85)
The top two drawers of a jewelry box in the master bedroom
were gone. (T pp. 2808, 3398, 3585-86; State's Ex. 1-52 to 1-54)
Testing on a DNA extract from the jewelry box obtained four
markers. It was a mixture from which defendant and Michelle were
excluded as the source. (T pp. 3634-35, 3829-30, 4967-68, 4970)

- 11 The only fancy jewelry Michelle had were her engagement and
wedding rings, which she rarely took off and did not keep in the
jewelry box. (T pp. 2809, 3129, 3131-32) Those rings were not on
her body, and were never found. (T pp. 3393, 3398)
Fingerprints that could not be identified were found in the
house. (T pp. 3342-43, 3587, 3621-22, 3625-26, 3639, 4357-58, 437677, 4478, 4932, 4934-35) The only blood on the first floor was on
the doorknob leading from the kitchen to the garage. Its DNA was
consistent with Michelle's. (T pp. 3062, 3394-95, 3603-06, 3828-29)
The house had not been ransacked, and no electronics were
missing. (T pp. 2768, 2833, 3048, 3383, 3585, 3612-13, 3615, 3620,
3622) Michelle's Lexus was in the garage and her keys and purse,
with contents intact, were in the kitchen. (T pp. 2748-49, 2797-98,
3577, 3580, 3611-12) In the bonus room, the treadmill was "on" but
not running. (T pp. 3394, 3615)

There were no signs of forced

entry. (T pp. 3046, 3387, 3574, 3600)
The water spigot in the back of the house was turned on and
water was coming from the hose and nozzle, making the sidewalk wet.
There was no visible blood on the sidewalk. No blood was detected
on the spigot handle or hose nozzle. (T pp. 3045, 3382-83, 3573,
3576-77, 3597-98, 4064-65; State's Ex. 1-8)
Printouts from eBay about purses were on the printer in the
office. (T pp. 3423-24, 3615, 4788-89) One of three fingerprints
on the eBay papers matched defendant; the other two were
unidentified. (T pp. 4453-54, 4471, 4790-91, 4919-20)
Autopsy:

Michelle had blunt force injuries to her head and

body, including a broken jaw, skull fractures, brain hemorrhaging,

- 12 lacerations, abrasions, and knocked-out teeth. (T pp. 3289, 329199; State's Ex. 13-1 to 13-10) The cause of her death was blunt
force injury to her head. (T p. 3307)
distinct blows. (T p. 3300)

There were 30 or more

The weapon used was a heavy blunt

object that likely had a rounded surface. (T p. 3328) The blow or
blows to her mouth could have been from a gloved or an ungloved
fist. (T pp. 3329-30) Michelle had signs of manual strangulation:
light fingernail marks on the left side of her neck, which she
likely made as she tried to pull the assailant's hand away, and
hemorrhage in the soft tissue on that side of her neck. (T pp.
3295, 3325-26) There was no evidence of sexual assault. Michelle
was about 20 weeks pregnant. (T pp. 3305-06, 3328)
Shirt and shoes never found; internet searches for "head
trauma":

Officers seized and searched defendant's luggage and

Explorer. Those items were processed beginning on the morning of
4 November 2006. (T pp. 3739, 3750, 3752, 3875, 3880-81) The shirt
with the horizontal stripe that defendant wore at the Hampton Inn
was not there and was never found. His Hush Puppy Orbitals were
not in the luggage, the vehicle, or his closet, and were never
found. (T pp. 3882-88, 4344-47, 4678-79, 4682-83, 4690-93, 4784)
No blood was found in the Explorer. (T pp. 3751-52, 3810-16, 4933)
Room 421 had been cleaned when law enforcement arrived. No
blood was detected there. (T pp. 3757-58, 3831-32, 4933-34)
Officers examined defendant's body on 7 November 2006.
Defendant had bruising at the bottom of his left big toenail bed
and part of the nail was missing. (T pp. 3734, 3736-37, 3797, 380105)

Defendant is 6'1" tall. (T p. 3748)
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computer for "anatomy of a knockout," "head trauma blackout," "head
blow knockout," and "head trauma." It could not be determined when
the searches were done. (T pp. 4616-18, 4653)
Internet searches for purses were done on 2 November 2006
between 7:05 and 7:23 p.m., moments before defendant left for
Virginia. (T pp. 3895-97, 4650-52, 4660-63, 4788-89)

He also

printed off MapQuest directions for his trip around that same time.
The directions were subsequently found in his Explorer. (T pp.
3893-94, 4660-61; State's Ex. 187 pp. 58-59, 123)
Defendant's behavior after Michelle's murder: Meredith talked

to defendant briefly on 3 November when he was traveling from
Brevard back to Wake County. She told him the police wanted to
talk to him; she said to come to her house because his house was a
crime scene. Defendant passed the phone to his mother, who told
Meredith he was too upset to talk more. (T pp. 2819-20)
Ryan Schaad called defendant as defendant was traveling back.
Ryan told defendant he needed to get an attorney because the police
were asking questions about him and his marriage. (T pp. 3146-47,
5124-25, 5131)
Defendant, his mother, his sister, and his brother-in-law
arrived at Meredith's Fuquay-Varina home at 9:00-10:00 p.m. on 3
November. (T pp. 2659, 2820, 3486)

Defendant, who was wearing

dress clothes and dress shoes, went into the bedroom where Cassidy
was sleeping.

He refused to talk to officers. (T pp. 2820-24,

4712-13) Defendant told Meredith he would not speak to them until
he had an attorney. (T pp. 2824, 2827) He commented to Linda that
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Defendant refused to talk to Meredith, Linda, or friends about
Michelle's murder. He said his attorney told him not to. He did
not check on the investigation. (T pp. 2840, 3142, 3487-90, 4716)
Cassidy's statements and conduct at daycare: Cassidy returned
to her daycare the Monday after Michelle's murder. (T p. 4557)
Although usually a very social child, she kept to herself more than
usual that week. (T pp. 4557-58) On the morning of Thursday, 9
November 2006, Cassidy was at the daycare playing with a dollhouse.
(T pp. 4557-59, 4580, 4583)

Cassidy said she needed the mommy

doll. (T p. 4559) One teacher gave her a bucket containing dolls,
some of which were "Little People" dolls and some of which were
more realistic looking. (T pp. 4559-60) The only male dolls in the
bucket were "Little People" dolls and a doctor doll dressed in
scrubs and wearing a mask. (T pp. 4572, 4575, 4583-84)

Cassidy

selected a female doll with long, brown hair, which she referred to
as the mommy doll, and held it in one hand. Michelle had long,
brown hair. Cassidy also selected an older, female doll with short
hair, which she had held in her other hand with a chair. (T pp.
4561-62, 4569, 4571, 4576, 4581-82)

The other teacher observed

Cassidy playing with the dolls and asked her what she was doing, as
the teachers customarily did while the children were playing. (T p.
4580) Cassidy repeatedly struck the doll with the long hair with
the doll with the short hair and the chair and said, "[M]ommy's
getting a spanking for biting." (T pp. 4581, 4585-86)

She then

placed the doll with the long hair face down on the dollhouse bed
and said, "[M]ommy has boo-boos all over, mommy has red stuff all
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Cassidy's teachers watched her,

but neither said anything to her or asked her anything. (T pp.
4562, 4581-82)

They told police that same day what they had

witnessed Cassidy do and say. (T pp. 4570, 4573-74, 4586) That was
the last day Cassidy was brought to the daycare. (T p. 4557)
Child custody:

Defendant took Cassidy to Brevard. (T pp.

2840-41) Meredith and Linda were able to see Cassidy for several
visits, at which Pat or a family friend were always present. (T pp.
2843-46) Subsequently, defendant refused to allow Meredith and
Linda to have any contact with Cassidy. (T pp. 2846-47, 3494-99)
Through an attorney in the late summer/fall of 2008, Meredith and
Linda tried to negotiate a visitation agreement with defendant,
which would have avoided a custody lawsuit. Defendant refused to
commit to a visitation schedule in writing. It was only after this
refusal that they filed a custody lawsuit in December 2008. (T pp.
2847-49, 2987-88, 3033, 3500-04, 5146-61, 5190-91)

The lawsuit

included a request for a psychological evaluation of defendant and
would have required discovery, including defendant being deposed.
Defendant then agreed to a consent order, transferring custody of
Cassidy to Meredith. At defendant's request, the consent order
included a provision that no discovery or depositions would be
conducted. (T pp. 5158, 5165, 5174-79; State's Ex. 96)
Defendant's mistrial testimony:
2011.

The first trial began in June

Defendant testified in it, thus providing the first

statement he had ever given on the matter of his wife's murder.
His testimony was admitted in evidence at his second trial. (T pp.
4825-26, 4846-47; State's Ex. 187)

In it, defendant said:
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-He checked in at the Hampton Inn and entered his room with
his luggage and computer; made calls; and left his room because he
had left his charger in his car. (pp. 63-65)
-He let his room door go flush without latching; walked down
the stairs; broke off a stick from a shrub near the exit door and
put the stick in the exit door to keep it open; got the charger
from his car, and went back to his room without ever using his key
card. (pp. 65-68, 72-73)
-He was on his laptop doing work preparation until 11:53 p.m.;
after that, he wanted to smoke a cigar, which was in his car, and
he wanted to pick up Thursday's USA Today to look at "some sports
schedules and some standings"; he left his room without his key
card, again leaving the door flush without latching; there were no
newspapers at the front desk, but the clerk brought him one from
the office; he then went out the exit door, propping it open as
before; went to his car and got a cigar; smoked the cigar although
it was difficult to light due to wind; went in the propped exit
door, in his unlatched room door, and went to bed. (pp. 73-78)
-In the morning, he drove to Clintwood for his sales call, but
got lost, causing him to be 30 minutes late; cell reception was so
bad he could not call to tell them he would be late. (pp. 80-84)
-He tried to call Meredith regarding the eBay printouts on the
computer (pp. 88-89); and later called his mother in Brevard when
he had not heard from Meredith. (P. 91)
-After his meeting at Dickinson Hospital, he drove south

'Page cites to defendant's testimony are from State's Ex. 187.
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his stepfather told him Michelle was dead (pp. 93-94); and he "just
fell," "just broke," and cried. (p. 94)
-On the way back to Raleigh with his mother, sister, and
brother-in-law, his friends called and said he needed to get a
lawyer (pp. 95-96); he met with a lawyer that Monday or Tuesday who
told him not to talk to police or anyone else. (pp. 98-99)
-He had bought brown Hush Puppy Orbitals at DSW about 11-. years
earlier; he loved the shoes and wore them a lot, but they became
"ratty"; and he believed he told Michelle, who frequently took
things to Goodwill, that she could get rid of them. (pp. 99-01)
-A photo at Cassidy's 3rd birthday party in 2007 showed him
wearing a dark pullover with a stripe across it. (p. 103)
-He could not afford a lawyer for a custody fight. (pp. 11011, 139-40)
-He had done internet searches regarding head trauma on his
home computer after coming upon the scene of a car wreck in the
summer of 2006 where the person in the car appeared to have been
knocked out. (pp. 69-72)
Evidence rebutting defendant's mistrial testimony:

Prior to

the first trial, defendant received copies of all documents in the
State's investigative files, including field and interview notes.
(T pp. 4882-83)
Defendant's laptop was used last on 2 November 2006 at 11:53
p.m. to look at sports-related web sites. There was no activity
that appeared to be work-related. (T pp. 4658-59, 4990-92)
Defendant was not a smoker and hated smoking. (T pp. 2851-52,
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P•m•

t was 34° F with wind blowing from the northwest at 21 mph

with gusts up to 30 mph. No substantial outerwear was found in
defendant's luggage. (T pp. 4856-61)
The striped shirt defendant was wearing in the Hampton Inn
video is different than the one he later wore in the photograph
from Cassidy's 3rd birthday party. The former comes down to a "V"
in front and has a zipper or opening that goes down from there to
the stripe. (T pp. 4865-69; State's Ex. 178, 186)
Despite being the beneficiary for Michelle's $4 million life
insurance, defendant never made a claim for it. (T pp. 5016-17,
5030-31, 5035-37, 5040-43, 5088-89) Defendant did not contest the
wrongful death lawsuit and slayer disqualification action Meredith
and Linda filed against him in October 2008. Default judgments
were entered, precluding him from collecting the life insurance and
allowing his assets to be seized. (T pp. 5042, 5057-74, 5086)
Defendant's Evidence
Jennifer Sproles met with defendant at Dickinson Hospital.
Defendant was 30-35 minutes late. Defendant said he got lost and
could not call due to poor cell phone service. (T pp. 5239-46)
Defendant called his mother's house on 3 November 2006 in the
morning to say he would come by that day to pick up a wash stand.
(T pp. 5266-69, 5462-63) He later left a message for Pat asking
her to call Meredith, which she did. (T pp. 5369-70, 5463)
Before defendant arrived, Pat received a call that Michelle
was dead. When defendant arrived, his stepfather told him Michelle
was dead.

Defendant began crying. (T pp. 5270-71, 5275, 5371,
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When his sister Heather and her husband Joe arrived,

defendant was lying in a recliner, crying and pale. Defendant told
Heather, who was named Cassidy's guardian in the Youngs' will (T p.
3088), that she was going to make a good mother for Cassidy (T pp.
5271, 5284, 5313-14).
Joe drove defendant, Pat, and Heather to Fuquay-Varina in
defendant's Explorer. (T pp. 5271-72, 5284-85, 5375-76) During the
drive, defendant said to his mother that he would lose the house
and there was no way he could pay for it. (T pp. 5381, 5464-65)
Ryan Schaad called and said defendant needed to get a lawyer
because the police were asking disturbing questions about him. (T
pp. 5287, 5293-94, 5315-16, 5378-79) At Meredith's house, officers
prevented the removal of any luggage from the Explorer. (T pp.
5286, 5317, 5380-81, 5465)

Nothing had been taken out of the

Explorer from the time defendant arrived in Brevard until the
police seized it. (T p. 5465)
When defendant's relatives and friends packed up the Youngs'
house two months after Michelle's death, one of the items packed
was a cigar humidor that said "Quick Set" on it. Defendant had
previously sold Quick Set locks. (T pp. 5397-5400) Records for a
credit card in Michelle's name showed one purchase at a cigar
store, in 2004. (T pp. 5648-49, 5652-53, 5659)
Cynthia Beaver testified that around 5:15-5:20 a.m. on Friday,
3 November 2006, she drove past the Youngs' house.

The pillar

lights were on at the end of the driveway and there was a car
facing forward in the driveway. As her bright lights hit the car,
she saw a male driver and a female passenger in the car. The car

- 20 was a "soccer-mom car" and could have been white. (T pp. 5513-18,
5531, 5534)

There was testimony during the State's rebuttal

evidence that she later told law enforcement she was not sure which
Friday she saw the vehicle. (T pp. 5782-83, 5790)

A woman

testified she saw an SUV at 6:15 a.m. on 3 November 2006 on
Enchanted Oaks Drive, which is a different street than the Youngs'.
(T pp. 5501-03, 5505-09)
ARGUMENT
I.

THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN ADMITTING THE
CIVIL DEFAULT JUDGMENTS.
Defendant testified at his first trial in June of 2011,

providing his first ever account of his activities on 3 November
2006. His testimony (State's Ex. 187) was then in the second trial
able to be rebutted and undermined in many new and particular ways.
Among them, the State argued that defendant's statement that he was
at the Hampton Inn in Virginia all night but that his key-card use
would not reveal that because of the way he propped the doors to go
outside to get something from his vehicle and smoke a cigar, was
not credible in light of his lack of response to the wrongful death
and insurance disqualification suits — defendant could have said
everything he said in his testimony, if it were true, in response
to the civil suits, and he had major incentives to do so; yet he
said nothing about his activities and purposefully avoided giving
any deposition. (State's Ex. 187 at 140-41) Thus, the State used
his reaction to the civil suits to show that he likely manufactured
his later story to try to fit it to the evidence against him. (See
T pp. 2639-40, 5914, 5941-42)
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Defendant cited only Rule 403 when he objected to the
introduction of the civil matters. (T pp. 5045-47, 5092-93) He did
not cite or obtain a ruling on either N.C.G.S. § 1-149 or hearsay
rules. N.C.G.S. § 1-149 is not among the "mandatory duty" statutes
that the courts have said preserve an issue for review without an
objection, e.g., State v. Ashe, 314 N.C. 28, 33-40, 331 S.E.2d 652,
656-59 (1985) (holding N.C.G.S. § 15A-1233(a) mandatory, such that
its violation is preserved without objection, because it concerns
the right to a determination by a jury of twelve and because it
provides that where a deliberating jury requests a review of
evidence, all jurors "must" be conducted to the courtroom, rather
than the foreman alone). Nor is the hearsay argument defendant
makes now preserved; and, as discussed below, there is no hearsay
error or plain error in any event.
Rule 403 provides: "Although relevant, evidence may be
excluded if its probative value is substantially outweighed by the
danger of unfair prejudice, confusion of the issues, or misleading
the jury, or by considerations of undue delay, waste of time, or
needless presentation of cumulative evidence." N.C.G.S. § 8C-1,
Rule 403. By citing Rule 403, defendant essentially recognized the
evidence was relevant (as he also notes in his M.A.R. at p. 16,
para. 35), and objected only that there would be too great a danger
of unfair prejudice or confusion.

A ruling under Rule 403 is

within the trial court's discretion and will not be overturned
unless arbitrary or manifestly unsupported by reason. State v.
Hyde, 352 N.C. 37, 55, 530 S.E.2d 281, 293 (2000), cert. denied,

- 22 531 U.S. 1114, 148 L. Ed. 2d 775 (2001).
A.

Civil pleadings and judgments are admissible for purposes
other than as proof of facts alleged or admitted in them.

N.C.G.S. § 1-149 provides:

"No pleading can be used in a

criminal prosecution against the party as proof of a fact admitted
or alleged in it." Defendant presents a misleading and incomplete
picture of the law; his brief proceeds without any discussion of
the final phrase of the statute, "as proof of a fact admitted or
alleged in it;" and he proceeds without any citation to the cases
in which civil matters were held to have been properly admitted in
criminal prosecutions not to prove the facts alleged or established
in the civil case but to show something else relevant to the
criminal prosecution. State v. Rowell, 244 N.C. 280, 93 S.E.2d 201
(1956); State v. Phillips, 227 N.C. 277, 41 S.E.2d 766 (1947);
State v. McNair, 226 N.C. 462, 38 S.E.2d 514 (1946); State v. Fred
D. Wilson, 57 N.C. App. 444, 291 S.E.2d 830, disc. rev. denied, 306
N.C. 563, 294 S.E.2d 375 (1982).
Defendant centers his argument on State v. Dula, 204 N.C. 535,
168 S.E. 836 (1933), and State v. Wilson, 217 N.C. 123, 7 S.E.2d 11
(1940). They are distinguishable, however, since the civil matters
in those cases were used as proof of the facts established in them.
In Dula, a criminal case over embezzlement of thirteen pianos,
a civil judgment over who owned the pianos was admitted. The Court
held that the trial court should have sustained the defendant's
objections since the civil pleadings and judgment were used in the
criminal trial as proof of the same facts that were admitted or
alleged in the civil matter. Dula, 204 N.C. at 536, 168 S.E. at
836-37.

Similarly in Wilson, in a criminal trial for the
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proceedings and orders were entered which had removed the defendant
as a public guardian due to his making loans to himself and
mismanaging funds. Further, the defendant was cross-examined about
the truth of certain allegations of fact from the civil complaints.
The Court held that the rule that "[n]o pleading can be used in a
criminal prosecution against the party as proof of a fact admitted
or alleged" was violated by the State's use of the civil matters to
prove the same facts as in the criminal case. Wilson, 217 N.C. at
126-27, 7 S.E.2d at 13-14.
Defendant does not mention, however, another portion of Wilson
in which the Court went on to approve of other civil matters being
admitted in the criminal case "for the purpose of impeachment" or
to "throw light on the question of fraudulent intent." Id.
Nor does defendant discuss numerous other decisions explaining
the distinction and demonstrating that in this case, the civil
matters were admissible.

In Fred D. Wilson, a prosecution for

obtaining property by false pretenses in a real-estate scheme, the
State presented evidence of several outstanding civil judgments
against the defendant. This Court distinguished Dula and held that
the evidence was admissible, stating,
In Dula, pleadings and a civil judgment entered against
defendant were erroneously admitted to prove the same
facts necessary to obtain a criminal conviction against
the defendant. However, in this case, by introducing the
civil judgments against defendant, the State was
attempting not to prove the truth of the facts underlying
the civil judgments, but to show defendant's financial
motive and intent to commit the crimes with which he was
charged.
Fred D. Wilson, 57 N.C. App. at 449-50, 291 S.E.2d at 833-34.

- 24 In McNair, the defendant was prosecuted for larceny of an
automobile. At trial, the prosecutor cross-examined the defendant
about a civil suit defendant had brought over ownership of the
vehicle. Addressing on appeal whether introduction of the civil
complaint was error, the Court said:
It is provided by G.S. 1-149, that no pleading in a
civil action "can be used in a criminal prosecution
against the party as proof of a fact admitted or alleged
in it." . . .
The solicitor announced that the object of the
cross-examination relative to the complaint in the civil
action, was "to impeach the witness or to contradict
him," and not to prove any of the facts alleged therein,
as they were at variance with the theory of the State's
case.
The purpose of the solicitor was to use the
allegations of the complaint in the civil action, not "as
proof of a fact admitted or alleged in it," but to show
that the defendant had made two contradictory statements
about the matter, neither of which was correct. To offer
an allegation in a pleading simply as evidence of its
existence, or that it was made, is not necessarily to use
the pleading as proof of any fact therein alleged. The
motive of the solicitor was quite the opposite in the
instant case. He was seeking to discredit the testimony
of the defendant given on the trial by showing that the
defendant had made a different statement about the same
matter on a prior occasion. . . . Thus it appears that no
impingement upon the statute was intended or resulted
from the cross-examination.
McNair, 226 N.C. at 463-64, 38 S.E.2d at 516 (citations omitted).
Thus, the test for whether or not introduction of a civil matter
violates N.C.G.S. § 1-149 is the proponent's object or purpose in
using it. Id.

The courts are to be concerned with whether an

impingement upon the statute "was intended or resulted." Id.
Applying Fred D. Wilson and McNair here, the State was using
the civil matters not to tell the jurors that they should find
defendant guilty because he had wrongful death and disqualification
judgments entered against him; rather, the State used them to show
that defendant's unusual reaction to the civil suits, his not
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in the complaints, cast his subsequent testimony from 22 June 2011
in a very dubious light. If defendant was simply at the hotel all
night on 3 November 2006 but the card readers did not register him
because he propped the hotel doors open to go outside and get
things from his car and smoke a cigar, he could have said that at
the civil proceedings.

He had strong reasons and obvious

opportunities to come forward with such a statement — had he
contested the civil matters, he might have been able to keep his
money and property, collect millions in insurance, and keep custody
of Cassidy. In sum, the State used his reaction to the civil suits
to show that his statement was not credible — that his decision to
not give any statement under oath until June 2011 was an effort,
against his many other interests, to wait to receive through
discovery all the evidence against him and then fabricate a story.
The trial court's instruction in this case ensured that the
jury did not use the civil judgments "as proof of a fact admitted
or alleged" in them. Judge Stephens distributed written proposed
instructions, to which defendant had no objection (T p. 5047), and
properly instructed the jury both before the evidence and in the
charge that when a defendant defaults in a civil matter, the low
greater-weight-of-the-evidence burden of proof in a civil matter is
merely "deemed in law to be met" for purposes of allowing judgment
to be entered, whether the claims are "actually true or not;" and
that the entry of a civil default judgment "is not a determination
of guilt by the Court that the named defendant has committed any
criminal offense." (T pp. 5057-59, R pp. 48-49)

Judge Stephens
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of credibility and weight of evidence; and properly instructed on
the beyond-a-reasonable-doubt standard of proof. (R pp. 41-42)
Defendant presents nothing in his brief to overcome the presumption
in law that the jury followed the court's instructions. State v.
Tirado, 358 N.C. 551, 581, 599 S.E.2d 515, 535 (2004), cert.
denied, 544 U.S. 909, 161 L. Ed. 2d 285 (2005).
Two other North Carolina cases make the distinction that
defendant does not seem to acknowledge in his brief. In Rowell,
the defendant was tried for involuntary manslaughter for causing a
death in a vehicle collision. The Court held that inquiry into a
wrongful death suit by the decedent's family against a witness who
was driving another vehicle involved in the crash should not have
been excluded, as it was relevant to the bias or interest of that
driver. Rowell, 244 N.C. at 281-82, 93 S.E.2d at 202. The civil
matter was not admissible to show that the decedent's family was
right about who caused the wrongful death; it was admissible to
show possible bias or interest by a witness. Id. In Phillips, the
defendant was tried for murder of his first wife; and the Court
held that a civil annulment complaint by a second wife was not
offered as proof that the defendant had a bigamous marriage;
rather, it was offered to show a motive for the murder, to show "a
proper link in the chain of circumstances tending to show motive"
and "to corroborate the witness." Id. at 278, 41 S.E.2d at 767.
Thus, it "was not offered 'against the party as proof of a fact
admitted or alleged in it'" under N.C.G.S. § 1-149. Id.
Defendant's reliance on cases from outside North Carolina
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admissible in criminal prosecutions if they are used to prove
something other than the facts admitted or alleged in them. The
cases of Trice v. State, 755 So. 2d 808 (Fla. Dist. Ct. App. 2000),
Helms v. State, 45 So. 2d 170 (Ala. Ct. App.), cert. denied, 45 So.
2d 171 (1950 Ala. LEXIS 278) (1950), and People v. Barker, 77 P.2d
321 (Cal. Ct. App. 1938), are all like Dula and Wilson. In each,
a civil matter was used in a criminal prosecution as proof of the
facts alleged or established in the civil matter. That was not the
State's purpose or use here. See also Strickland v. State, 114 So.
2d 407 (Ala. 1959) (distinguishing the impermissible use in Helms
as "vastly different" from use for credibility purposes).
Notably too, Trice, Barker and Helms all speak of collateral
estoppel and res judicata; yet such discussion only reveals that
those cases dealt with the impermissible use.

The principle

underlying N.C.G.S. § 1-149, that "[a] judgment in a civil case is
not conclusive as res judicata in a criminal case, or vice versa,
there being no mutuality of parties and a different degree of
proof," Helms, 45 So. 2d at 189, applies only where the proponent
tries to use civil matters to prove the facts established therein.
B.

Hearsay argument not preserved; meritless in any event.

Defendant did not object on hearsay grounds. Defense counsel
actively wanted Clerk of Court Lorrin Freeman to recite the
allegations of the civil filings, with a view to showing that
conclusory allegations alone were enough to "get a lawsuit going."
(T p. 5081) Further, defense counsel introduced the fact that the
civil lawyers's affidavits indicated that they had reviewed law
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investigative record (T pp. 5084-86); counsel did this as part of
a planned strategy to show that the civil attorneys' allegations
were founded on only an incomplete version of the evidence - that
they sought the civil judgments for large fees and without ever
seeing "documents from the SBI indicating that they could never
match any of the shoes found" and without seeing "anything about
any investigation into any unidentified prints in this case." (T
pp. 5094-96. See also Def's M.A.R. Appendix B, motion which
defendant says in his M.A.R. at 15-17 "outlined how they planned to
deal with this evidence at trial," namely by "attempting to impeach
the credibility" of the civil attorneys.) The defense thus waived
any hearsay claim, and/or themselves invited the admission of the
details of the civil matters. N.C.G.S. § 15A-1443(c).
To the extent that defendant argues plain error, he has not
even shown error to begin with, as the civil matters were
introduced not for the truth of the claims asserted in them, see
N.C.G.S. § 8C-1, Rule 801(c), but to show that defendant's response
to them, i.e., no response at all, undermined the credibility of
his June 2011 statement about his actions on 3 November 2006.
Further, and in any event, Freeman was testifying from regularlyconducted and public records of which she had knowledge in her
position as Clerk of Court. N.C.G.S. § 8C-1, Rules 803(6), 803(8).
C.

No abuse of discretion under Rule 403.

Rule 403 rulings are within the discretion of the trial court;
and they will not be overturned unless arbitrary or manifestly
unsupported by reason. Hyde, 352 N.C. at 55, 530 S.E.2d at 293.
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lodged no objection when the trial court stated before trial that
"[t]here's nothing that would preclude an inquiry about that
matter" if either side believed it relevant and the court so ruled
in the upcoming trial. (12/16/11 p. 8)

At trial, the court's

ruling on Rule 403 was measured and correct:
[T]he fact that the primary beneficiary elected to be
defaulted . . . in response to the wrongful death action
and permitted . . . a judgment disqualifying him from
benefitting from the death of Michelle Young may be a
factor, that is, might be relevant to any number of
matters that the jury has already heard and will hear and
are considering, and so I do believe it's relevant and I
do believe that the probative value outweighs any
prejudicial effect. However, since this will require the
jury to fully understand and appreciate the limited
nature in which the evidence can be received and since
this is a situation in which a court has made some
declaration, which declaration did not find the defendant
guilty of any crime, I need to make sure that the jury
understands the law relating to a civil action and a
civil judgment, and I intend to, before the witness
testif[ies] with regard to that civil action, I do intend
to give the jury some instructions . . . that entry of
judgment by default in a civil action is not a
determination of guilt by any court that the named
defendant has committed any criminal offense.
(T pp. 5046-47)
The North Carolina cases that uphold the admission of civil
matters in a criminal case where the purpose is not to prove the
facts established in the civil case but to show something else
relevant to the criminal case, Rowell, Phillips, McNair, and Fred
D. Wilson, do so without discussion of any limiting instructions
having been given to the juries in those cases. Thus by an even
stronger argument here, where the trial court took care to give
instructions which properly explained the nature of default
judgments and that such judgments could not be used as proof of
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court's actions were not arbitrary or manifestly without reason.
II. THERE WAS NO EXPRESSION OF JUDICIAL OPINION IN THIS CASE.
A judge "may not express during any stage of the trial, any
opinion in the presence of the jury on any question of fact to be
decided by the jury." N.C.G.S. § 15A-1222. Nor may a prosecutor,
through questioning or argument, place before the jury a trial
court's opinion as to the credibility of evidence. State v. Allen,
353 N.C. 504, 509, 546 S.E.2d 372, 375 (2001).

In evaluating

whether a judge's opinion has been impermissibly entered, a
totality of the circumstances test is used. State v. Larrimore,
340 N.C. 119, 155, 456 S.E.2d 789, 808 (1995).

Expressions of

opinion which may be erroneous when isolated are not grounds for
reversal if, when considered contextually, the charge presents the
law fairly and clearly. State v. Lofton, 66 N.C. App. 79, 85, 310
S.E.2d 633, 637 (1984).
Here, defendant contends that through Lorrin Freeman and the
insurance disqualification judgment, the State told the jury that
Judge Stephens "found that Mr. Young killed Michelle Young."
(Def.'s Br. at 30) The jury was specifically instructed, however,
that it could not consider the default judgments as proof of the
criminal offense. (T pp. 5057-59, 5963-64) Defendant also contends
that the jury was told that Judge Stephens had "assessed the
reliability and trustworthiness of the State's evidence adversely"
to defendant. (Def.'s Br. at 31)

This is incorrect.

The court

instructed that the disqualification judgment was entered only
because defendant did not answer, and that it was not a
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criminal matter. (R p. 49) While the prosecutor did inform the
jury that the judge saw evidence attached to the civil filings such
as the autopsy, a shoe print, photos from the hotel, and a
detective's affidavit (T pp. 5090-93), the court made it clear that
the civil judgments were not based on this evidence, but only on
defendant's failure to contest the claims (R pp. 48-49). Further,
the prosecutor's mention of the evidence contained in the civil
filings was used to rebut the defense claim that Linda Fisher
sought the civil judgments out of greed (T pp. 5080-90); and to
show that defendant had great incentives to answer the civil
matters and explain that evidence, but that he had a greater
interest in not saying anything, waiting until he had all the
State's evidence, and only then giving a statement that was likely
fabricated to fit the evidence. (T pp. 2638-40, 5914, 5941-42)
This is a permissible use of the civil matters, as discussed in
Issue I above. See Rowell, Phillips, McNair, Fred D. Wilson.
Defendant's cases do not aid him. In Wilson, there was no
limiting instruction to the jury on how to use the civil matters;
and the civil matter there was not a default judgment but rather an
order on the merits finding the defendant to have a propensity
toward fraud, the very thing for which he was on trial in the
criminal matter. Wilson, 217 N.C. at 126, 7 S.E.2d at 12. Here,
it was defendant's reaction to the civil suits that was relevant;
and the court gave a proper instruction.
Nor do Allen and State v. Wade, 198 N.C. App. 257, 679 S.E.2d
484, disc. rev. denied, 363 N.C. 662, 686 S.E.2d 153 (2009), help
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court itself had found witnesses in the case credible. That did
not occur here. Nor were there any instructions to the jury in
those cases specifically addressing the matters and telling the
jury how it must treat the matters. Allen, in fact, aids the
State.

It states that jurors "entertain great respect for [the

judge's] opinion, and are easily influenced by any suggestion
coming from him," Allen, 353 N.C. at 510, 546 S.E.2d at 375 — thus,
in a case whose circumstances include a specific instruction from
the judge explaining the limited use of a civil default judgment,
namely, that it is not and cannot be used as a determination of
guilt of any criminal offense, such instruction constitutes the
expression from the judge by which the jurors would be the most
influenced. Defendant has not met his burden of overcoming the
presumption that the jury here followed the court's instructions.
Tirado, 358 N.C. at 581, 599 S.E.2d at 535.

There was, in this

case, no impermissible expression of opinion, and no prejudice
under N.C.G.S. § 15A-1443(a).
III. THE TRIAL COURT DID NOT COMMIT PLAIN ERROR IN NOT EXCLUDING
THE CUSTODY COMPLAINT.
A defendant is not harmed by evidence when he himself has
introduced the same or similar evidence, N.C.G.S. § 15A-1443(c);
and even if a defendant objects once, the benefit of the objection
is lost where the same evidence has come in already or is
introduced without objection later. State v. Alford, 339 N.C. 562,
570, 453 S.E.2d 512, 516 (1995); State v. Whitle\L, 311 N.C. 656,
661, 319 S.E.2d 584, 588 (1984).

A defendant who has allowed

evidence to be admitted with no objection has "waived his right to
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311 N.C. at 661, 319 N.C. at 588.
Here, defendant was the first at trial to mention the custody
complaint; he introduced the fact that a custody lawsuit was filed
and that one of its demands was that defendant be psychologically
evaluated. (T pp. 2987-88) The same evidence came in later with no
objection. (T pp. 3504, 5263-65) Defendant and his civil lawyers
negotiated a consent order to avoid defendant's being deposed under
oath about what he did on 3 November 2006 and being psychologically
evaluated. (T pp. 5177-79; State's Ex. 187 at 139-42) The matter
is thus waived. Id.
Further, this evidence would be subject only to plain error
analysis; yet defendant has failed to argue plain error, and has
waived review. State v. Cummings, 352 N.C. 600, 637, 536 S.E.2d 36
(2000), cert. denied, 532 U.S. 997, 149 L. Ed. 2d 641 (2001).
Defendant contends that he can now receive de novo review of
the admission of this evidence without ever having lodged an
objection. Yet N.C.G.S. § 1-149 is not among the statutes that our
courts have said contain a "statutory mandate" such that error is
preserved for appellate review despite lack of objection. E.g.,
Ashe, 314 N.C. at 39, 331 S.E.2d at 659. As the caselaw
establishes, a claim under N.C.G.S. § 1-149 does not trigger a duty
to automatically exclude all civil matters; rather, it triggers an
inquiry into the question of whether the civil matters are used as
proof of the facts established in the civil proceedings or whether
they are used for some other relevant purpose. Rowell, McNair,
Phillips, Fred D. Wilson.
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see id., as the State did not use the custody complaint as proof of
the facts alleged in it; rather, the State used it to show that
defendant's response to the suit, not contesting it, was done to
avoid being deposed and psychologically evaluated, and to undermine
the credibility of his statement.
IV. THE TRIAL COURT DID NOT ERR BY ADMITTING EVIDENCE OF CASSIDY'S
CONDUCT AND STATEMENTS AT DAYCARE.
Defendant contests the admission of evidence of Cassidy's
conduct and statements at daycare. (See Statement of Facts)
A.

Defendant did not preserve this issue.

Defendant had to object to this evidence at the time it was
actually admitted to preserve the issue for review. See State v.
Patterson, 194 N.C. App. 608, 615-16, 671 S.E.2d 357, 361-62, disc.
rev. denied, 363 N.C. 587, 683 S.E.2d 383 (2009).

When the

evidence was admitted, defendant did not consistently object to it
(T pp. 4561-62, 4581-82, 4585-86), thereby losing the benefit of
his objection.

See Whitley, 311 N.C. at 661, 319 S.E.2d at 588.

Defendant is not entitled to plain error review because he has not
argued plain error in his brief.

See N.C. R. App. P. 10(a) (4);

Cummings, 352 N.C. at 637, 536 S.E.2d at 61.
Contrary to defendant's claim that he had a continuing
objection, the transcript pages defendant cites (T pp. 4549-50)
(App. pp. 6-7) show the trial court was clarifying the basis for
defendant's objection, not granting him a continuing objection.
Defendant's objections to portions of the testimony demonstrate he
did not believe he had a continuing objection.
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Defendant's argument is meritless in any event.
1.

The evidence was relevant.

Relevant evidence is evidence that has "any tendency to make
the existence of any fact that is of consequence to the
determination of the action more probable or less probable than it
would be without the evidence." N.C.G.S. § 8C-1, Rule 401. The
trial court's rulings on relevancy are given "great deference."
State v. Lane, 365 N.C. 7, 27, 707 S.E.2d 210, 223, cert. denied,
U.S.

, 181 L. Ed. 2d 529 (2011).

The trial court correctly ruled the evidence was relevant
regarding the perpetrator's identity, a fact of consequence to the
determination of the action, because the evidence helped show
Cassidy witnessed some or all of the assault on her mother, but the
perpetrator left Cassidy unharmed. (T pp. 4465, 4550) In this
regard, the evidence helped show the perpetrator was not a
stranger, but rather someone who cared for Cassidy.
Defendant makes fleeting reference to N.C.G.S. § 8C-1, Rule
403. The trial court's Rule 403 ruling (T p. 4465) is reviewed for
an abuse of discretion. Hyde, 352 N.C. at 55, 530 S.E.2d at 293.
Defendant has failed to show any such abuse.
2.

The evidence was not hearsay.

The evidence at issue has two components: Cassidy's actions
in hitting the dolls and chair together, and Cassidy's statements
that "[M]ommy's getting a spanking for biting," and "[M]ommy has
boo-boos all over, mommy has red stuff all over." (Statement of
Facts)

Neither of these components was hearsay, which is a

rationale that supports the trial court's correct ruling admitting

- 36 the evidence.

See State v. Bone, 354 N.C. 1, 8, 550 S.E.2d 482,

486 (2001), cert. denied, 535 U.S. 940, 152 L. Ed. 2d 231 (2002).
Hearsay is "a statement, other than one made by the declarant
while testifying at the trial or hearing, offered in evidence to
prove the truth of the matter asserted." N.C.G.S. § 8C-1, Rule
801(c). A "statement" can include "nonverbal conduct of a person,"
but only "if it is intended by him as an assertion." N.C.G.S.
§ 8C-1, Rule 801(a).
Cassidy's conduct of hitting the dolls and chair together does
not qualify as a "statement" because there is no evidence she
intended it to be an assertion. To the contrary, the evidence
showed she was playing with toys at daycare spontaneously, not in
response to any questioning about her mother's murder.
Moreover, neither Cassidy's conduct nor her statements were
admitted to prove the truth of the matter asserted: Cassidy's
conduct was not admitted to show that Michelle was actually hit
with a chair, and Cassidy's statements were not admitted to show
that Michelle actually got a spanking for biting or had "boo-boos"
all over her.

Instead, they were admitted for the purpose of

showing Cassidy was present for some or all of the attack on her
mother. The trial court gave the jury limiting instructions that
it could consider the evidence only for that limited, nonhearsay
purpose and could not consider Cassidy's statements and conduct as
assertions of the perpetrator's identity. (T pp. 4551-52 (App. pp.
8-9), 5962-63; R pp. 47-48)
3.

The excited utterance exception would apply.

Even if the evidence had been hearsay, the trial court
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N.C.G.S. § 80-1, Rule 803(2). (T pp. 4465-67)

For Rule 803(2) to

apply, "there must be (1) a sufficiently startling experience
suspending reflective thought and (2) a spontaneous reaction, not
one resulting from reflection or fabrication." State v. Smith, 315
N.C. 76, 86, 337 S.E.2d 833, 841 (1985).

"[T]he stress and

spontaneity upon which the exception [are] based [are] often
present for longer periods of time in young children than in
adults." State v. Rogers, 109 N.C. App. 491, 501, 428 S.E.2d 220,
226 (quotation omitted), cert. denied, 334 N.C. 625, 435 S.E.2d 348
(1993), cert. denied, 511 U.S. 1008, 128 L. Ed. 2d 54 (1994).
Cassidy's conduct and statements related to a startling
experience, her mother's brutal murder. Cassidy was very young,
and her conduct and statements occurred less than a week (6 days)
after her mother's murder during a time period when she was
behaving differently than her usual social self. Her conduct and
statements occurred spontaneously while playing and not in response
to any questioning about her mother's murder. (See Statement of
Facts) One of her teachers testified on voir dire that she had not
discussed Michelle's murder with Cassidy and, to her knowledge, no
one else at the daycare had, either. (T pp. 4535-36)

The

transcript pages defendant cites for the proposition that family
members discussed Michelle's cause of death (Def's Br. pp. 37-38)
contain no evidence that the matter was discussed with Cassidy.
Under all of these circumstances, Cassidy's conduct and statements,
even if hearsay, would be admissible under Rule 803(2).
This case is closely similar to other cases in which
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See Smith, 315 N.C. at 79, 86-90, 337 S.E.2d at 836, 841-43
(statements of 4- and 5-year-olds made 2 to 3 days after sexual
abuse admissible under Rule 803(2)); State v. Thomas, 119 N.C. App.
708, 712-14, 460 S.E.2d 349, 352-53 (5-year-old's statements made
4 to 5 days after sexual abuse admissible under Rule 803(2)), disc.
rev. denied, 342 N.C. 196, 463 S.E.2d 248 (1995); Rogers, 109 N.C.
App. at 501, 428 S.E.2d at 226 (5-year-old's statements made 3 days
after sexual abuse admissible under Rule 803(2); statements were
spontaneous and not in response to questioning). State v. Jolly,
332 N.C. 351, 360, 420 S.E.2d 661, 667 (1992), and State v. Maness,
321 N.C. 454, 459, 364 S.E.2d 349, 459 (1988), which defendant
cites, are distinguishable because the declarants were adults.
C.

Any error would be harmless.

Defendant has not preserved any constitutional argument
because he has failed to give any reasons or cite any authority in
support of such an argument in his brief.

See N.C. R. App. P.

28(b) (6); State v. Fowler, 353 N.C. 599, 607-08, 548 S.E.2d 684,
692 (2001), cert. denied, 535 U.S. 939, 152 L. Ed. 2d 230 (2002).
However, under the prejudice standard for either nonconstitutional
errors, N.C.G.S. § 15A-1443(a), or constitutional errors, N.C.G.S.
§ 15A-1443(b), any error would be harmless in light of the other
evidence showing Cassidy witnessed some or all of the attack on her
mother, but the perpetrator did not harm her and cleaned her of
blood. This evidence included the child-sized footprints in blood
in the master bedroom, on the landing, and in Cassidy's bathroom;
the blood smeared at a child's level on the walls of Cassidy's
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V.

THE TRIAL COURT DID NOT COMMIT PLAIN ERROR IN ITS INSTRUCTIONS
CONCERNING DEFENDANT'S FAILURE TO TALK TO FRIENDS AND FAMILY.
The trial court instructed the jury that defendant's refusal

to answer pre-arrest questions asked by the police was protected by
the Fifth Amendment, could only be considered for defendant's
truthfulness, and could not be considered evidence of guilt. (R pp.
46-47; T pp. 5961-62) The trial court then instructed the jury
that the Fifth Amendment did not apply to "questions asked by
civilians, including friends and family of the defendant and
friends and family of the victim." (R p. 47; T p. 5962)
Acknowledging his failure to object to the latter instruction,
defendant now contends it amounted to plain error.
A.

Defendant's silence may be used substantively.

Although the trial court correctly instructed the jury that
the Fifth Amendment does not apply to questions asked by
"civilians," see Oregon v. Elstad, 470 U.S. 298, 304-05, 84 L. Ed.
2d 222, 229 (1985), the distinction drawn by the trial court does
not matter. Contrary to the trial court's instruction, the United
States Supreme Court recently held the Fifth Amendment permits the
use of a defendant's pre-arrest silence when questioned by the
police to prove guilt if he does not invoke his rights at the time
of questioning. See Salinas v. Texas, 133 S. Ct. 2174, 2180, 186
L. Ed. 2d 376, 385 (2013).
Defendant has not shown that the use of evidence of silence in
the face of questions by non-officers should be limited to
impeachment, failing to cite any cases to support that contention.
Instead, defendant has cited one inapposite case holding that prior
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be used substantively because they were hearsay and another case
that was affirmed by an equally divided Supreme Court and therefore
has no precedential value. See State v. Mack, 282 N.C. 334, 33940, 193 S.E.2d 71, 75-76 (1972); State v. Hunt, 72 N.C. App. 59,
323 S.E.2d 490 (1984), aff'd per curiam without precedential value,
313 N.C. 593, 330 S.E.2d 205 (1985).
Defendant was asked about his wife's murder on a number of
occasions by friends and family. It would have been natural for
him to explain what had transpired that night, but he did not.
Defendant's version of what happened, given at his first trial, was
inconsistent with his earlier silence. See State v. Westbrooks,
345 N.C. 43, 65, 478 S.E.2d 483, 496 (1996).

Such conflicting

statements could be used at his second trial because they "tend to
reflect the mental processes of a person possessed of a guilty
conscience seeking to divert suspicion and to exculpate [himself]"
and therefore amounted to "substantive evidence of substantial
probative force, tending to show consciousness of guilt." State v.
Redfern, 246 N.C. 293, 298, 98 S.E.2d 322, 326 (1957).
B.

Any error in giving the instruction was not plain.

Even if the trial court should have instructed the jury that
evidence of defendant's silence in the face of questions by nonofficers could only be used for impeachment purposes, defendant has
failed to show plain error. See State v. Lawrence, 365 N.C. 506,
507, 723 S.E.2d 326, 327 (2012) (stating that a defendant is
entitled to a new trial under the plain error rule if he
"demonstrates that the jury probably would have returned a
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evidence that defendant refused to talk about the murder with
friends and family was minimal in light of the overall evidence
showing his guilt.
Defendant has cited only 8 pages in the 6,000 plus page
transcript in which there was even a brief mention of his silence
in response to questions of non-officers, and he has cited only one
instance in which a prosecutor made any mention of his failure to
talk to friends and family. None of the evidence that defendant
refused to talk about the murder included any occasions in which he
was specifically accused of the crime. Evidence also was presented
and defendant's counsel argued there was an explanation for his
silence: his attorneys advised him not to talk.
At the very least, the jury would have been able to consider
defendant's silence as impeachment evidence. If the trial court
improperly allowed the jury to consider the brief references to his
silence as substantive evidence, that evidence was not what caused
the jury to find him guilty. In light of the minimal impact that
defendant's silence would have had as substantive evidence, as well
as all the other evidence showing defendant murdered his wife as
set out in the Statement of the Facts and Argument VI, there is not
a probability that the jury would have found defendant not guilty
even if the trial court's instruction was erroneous.
C.

Any error in the instruction was not plain.

Defendant also contends the trial court committed plain error
in its instruction even if the evidence could be used
substantively. He argues the trial court should have instructed
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was insufficient alone to establish guilt, and could not be
considered as to premeditation and deliberation.

See State v.

Myers, 309 N.C. 78, 88, 305 S.E.2d 506, 512 (1983).
Even if such a limiting instruction was required, defendant
has not shown plain error. Unlike Myers, in which the defendant
objected to an instruction, this is not a case in which witnesses
relied upon by the State were of "extremely questionable
credibility" or in which the trial court placed an "emphasis upon
the negative aspect of defendant's statements." Myers, 309 N.C. at
88, 305 S.E.2d at 512. Because there would have been no reason for
the jury to presume guilt or to find defendant guilty based solely
on his pre-arrest silence and because the evidence was overwhelming
that whoever killed Michelle Young did so with premeditation and
deliberation, there is not a probability the jury would have
reached a different result absent any error in the instruction.
VI. THE TRIAL COURT PROPERLY DENIED DEFENDANT'S MOTIONS TO
DISMISS.
Defendant argues the trial court should have allowed his
motions to dismiss (T pp. 5207-08, 5793-94, 6019-21) because he
claims there was insufficient evidence of his identity as the
perpetrator. This argument fails.
A.

Sufficiency of evidence standard.

In ruling on a motion to dismiss based on the sufficiency of
the evidence, the trial court must determine whether the State has
presented substantial evidence of each element of the offense and
that the defendant is the perpetrator. State v. Mann, 355 N.C.
294, 301, 560 S.E.2d 776, 781, cert. denied, 537 U.S. 1005, 154 L.
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most favorable to the State, drawing all reasonable inferences in
the State's favor. Id. All evidence admitted, both competent and
incompetent, that is favorable to the State must be considered.
State v. Bullard, 312 N.C. 129, 160, 322 S.E.2d 370, 388 (1984).
Substantial evidence is "that amount of relevant evidence
necessary to persuade a rational juror to accept a conclusion."
Id. "The term 'substantial evidence' is deceptive because . . . it
is interchangeable with 'more than a scintilla of evidence.'" State
v. Faison, 330 N.C. 347, 358, 411 S.E.2d 143, 149 (1991) (citation
omitted). "[N]o singular combination of evidence, nor any finite,
quantifiable amount of evidence constitutes substantial evidence."
State v. Miles,

N.C. App.

, 730 S.E.2d 816, 825 (2012),

aff'd per curiam, 2013 N.C. LEXIS 342 (N.C. Apr. 12, 2013).
Neither the trial court nor the appellate court should weigh
the evidence. Mann, 355 N.C. at 301, 560 S.E.2d at 781; State v.
Fritsch, 351 N.C. 373, 381, 526 S.E.2d 451, 455-57 (2000).
Contradictions and discrepancies in the evidence are for the jury
to resolve and do not warrant dismissal of the case. Fritsch, 351
N.C. at 379, 526 S.E.2d at 455.
"Most murder cases are proved through circumstantial
evidence."

State v. Carver,

N.C. App.

, 725 S.E.2d

902, 904 (2012) (quotation omitted), aff'd per curiam, 366 N.C.
372, 736 S.E.2d 172 (2013).

The test for the sufficiency of the

evidence is the same whether the evidence is direct or
circumstantial.

Fritsch, 351 N.C. at 379, 526 S.E.2d at 455.

Circumstantial evidence will withstand a motion to dismiss, even if
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355 N.C. at 301, 560 S.E.2d at 781. Especially in cases involving
circumstantial evidence, the trial court must consider evidence
favorable to the State "as a whole." State v. Thomas, 296 N.C.
236, 244-45, 250 S.E.2d 204, 208 (1978) (emphasis added); accord
State v. Dawkins, 196 N.C. App. 719, 723-24, 675 S.E.2d 403, 405,
disc. rev. denied, 363 N.C. 585, 682 S.E.2d 707 (2009).
Defendant's evidence should be disregarded unless it is
favorable to the State or does not conflict with the State's
evidence.

Fritsch, 351 N.C. at 379, 526 S.E.2d at 455.

Defendant's evidence may be used to explain or clarify the State's
evidence if it does not conflict. Id.
B.

The evidence was sufficient.

The cases defendant has relied on, State v. Lee, 294 N.C. 299,
240 S.E.2d 449 (1978); State v. Furr, 292 N.C. 711, 235 S.E.2d 193,
cert. denied, 434 U.S. 924, 54 L. Ed. 2d 281 (1977); State v.
Hayden, 212 N.C. App. 482, 711 S.E.2d 492, disc. rev. denied, 365
N.C. 349, 717 S.E.2d 737 (2011); and State v. Bell, 65 N.C. App.
234, 309 S.E.2d 464 (1983), aff'd per curiam, 311 N.C. 299, 316
S.E.2d 72 (1984), are distinguishable. This Court has said that in
those cases, there was evidence only of motive or opportunity. See
Miles,

N.C. App. at

N.C. App.

, 730 S.E.2d at 823-24; State v. Patel,
, 719 S.E.2d 101, 108 (2011), disc. rev.

denied, 365 N.C. 551, 720 S.E.2d 395 (2012); State v. Lowry, 198
N.C. App. 457, 466-67, 679 S.E.2d 865, 872, cert. denied, 363 N.C.
660, 686 S.E.2d 899 (2009); see also State v. Stone, 323 N.C. 447,
453, 373 S.E.2d 430, 434 (1988). In contrast, in this case there
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evidence of defendant's identity as the perpetrator.
The evidence, viewed in the light most favorable to the State,
showed that defendant's motive was an escalating, irreconcilable
marital discord and his desire to be with other women.2 Defendant
attempts to minimize this evidence of motive, but in so doing, he
improperly does not view the evidence in the light most favorable
to the State.

He also ignores evidence, including:

Defendant

mailed the anniversary card he quotes (Def's Br. pp. 45-46) from
Orlando, where he was having an affair with Michelle Money (T pp.
3868-71); defendant told Meredith that being divorced from his wife
Michelle would be even harder than being married to her, and told
a friend he feared Michelle would take Cassidy to New York if they
divorced; during the mid-October argument at the Schaads' wedding,
a friend heard defendant say "he was done"; there was testimony
defendant did not want to go to counseling (T pp. 2864-65, 3535);
regarding defendant's claim of no physical violence, a mere two
days before her murder, Michelle told Meredith defendant had thrown
a remote at her; and defendant told a friend he thought he loved
Michelle Money.
The evidence, viewed in the light most favorable to the State,
also showed defendant had the opportunity to commit the murder.
The last image while the hotel camera was working was at 11:19:59
p.m. A reasonable inference is that defendant, who at 6'1" tall
could easily reach the plug, unplugged the camera after he checked

2Except where otherwise noted, transcript cites are in the
Statement of the Facts.

- 46 in so he could later sneak out undetected. Defendant was seen at
the front desk shortly before midnight. A reasonable inference is
that defendant was making sure he was seen in the hotel to
establish his alibi before sneaking out the propped-open exit door,
undetected by the unplugged camera, to make the approximately 21-hour drive to Raleigh.

Defendant was identified by eyewitness

Gracie Calhoun at the gas station in King, which was on the most
direct route back from Raleigh and about 45 minutes away from the
hotel, around 5:30 a.m., a time consistent with him driving back
from Raleigh after killing Michelle. A reasonable inference is
that when defendant arrived back at the Hampton Inn, he saw that
the propped exit door had been discovered and closed; he entered
through the glass door, which had a prominent sign saying it did
not require a key card to enter after 6:00 a.m.; and he pushed the
camera up at around 6:35 a.m. as he re-entered the hotel.
The footwear impressions in blood found at the crime scene
that corresponded with Orbitals and were consistent with size 12
were further evidence of opportunity and identity. Defendant owned
a pair of size 12 Orbitals, and in fact the Cracker Barrel
surveillance footage showed him wearing shoes consistent with
Orbitals, but his Orbitals were never found.

A reasonable

inference from this evidence is that defendant was at the crime
scene wearing his Orbitals and then disposed of them.
Defendant suggests Michelle was murdered when he could not
have been there and when she was not in bed. This argument fails
to view the evidence in the light most favorable to the State and
is contradicted by the evidence: The location of blood on one side

- 47 of the bed indicates Michelle was beaten in bed, then on the floor;
Michelle's wearing sweat clothes is easily explained by the broken
heat and cold house; the remotes on the bed were consistent with
Michelle's habit of falling asleep using the sleep timer on the
remote; and although the treadmill was "on," it was not running.
There was plentiful other evidence of defendant's identity as
the perpetrator as well, including:
-The dark shirt with a horizontal stripe defendant was seen
wearing shortly before midnight in the Hampton Inn surveillance
footage was not in defendant's luggage or car and was never found.
A reasonable inference is that defendant wore that shirt while
murdering Michelle and then disposed of it.
-There was no forced entry; the house was not ransacked;
Michelle's purse, keys, and Lexus, as well as electronics, were in
plain view and not stolen; and Michelle was not sexually assaulted.
Michelle suffered an excessively brutal beating, with at least 30
distinct blows, showing that her attacker was enraged with her.
Cassidy's uninjured, clean condition when found, coupled with the
child-sized bloody footprints and blood smears at a child's level
in Cassidy's bathroom, shows the perpetrator did not want to harm
her, and in fact cleaned her of blood before leaving. All of this
evidence points to defendant, not a stranger, as the perpetrator.
-Michelle's wedding rings were missing, similar to defendant's
unique prior behavior regarding wedding rings -- violently removing
Genevieve Cargol's engagement ring when he was angry at her and
pretending to swallow Carol Ann Sowerby's wedding ring.
-Defendant's odd statements soon after Michelle's murder

- 48 that he would take a "hit" on the house and lose the house and that
his sister would be a good mother for Cassidy -- were inconsistent
with being an innocent, grieving husband.
-A reasonable inference is that defendant printed out the eBay
papers about purses shortly before leaving for his trip to
fabricate a reason why someone needed to go to the house the next
day to discover Michelle's body and get Cassidy out. Defendant's
insistent calls to Meredith the next day and his seemingly frantic
pattern of calls to his mother, whom he had call Meredith for the
first time ever to tell Meredith to go to the house, show his
urgent need for someone to get to the house.
-Internet searches related to head trauma were done on the
Youngs' computer, and Michelle died of blunt force head injury.
-A reasonable inference is that after receiving discovery from
the State prior to the first trial, defendant fabricated his
mistrial testimony in order to explain why he did not use his key
card to re-enter his room despite being seen on hotel cameras out
of his room after checking in. Defendant's mistrial testimony -that he twice left his room, leaving the room door propped and his
laptop and luggage unsecured; twice propped open the exit door; and
did so in order to retrieve a charger, check stale sports
scores/standings in the paper (notwithstanding having internet
access in his room), and smoke a cigar in freezing, windy
conditions -- was thoroughly rebutted at this trial.

Also,

defendant's refusal to talk to the police, family, or friends about
his wife's murder, plus his failure to respond to the lawsuits,
cast serious doubt on the credibility of his mistrial testimony.

- 49 Defendant argues that the blunt object was not recovered. A
reasonable inference is that defendant disposed of the weapon, just
as he did the striped shirt and the Orbitals. It is not surprising
for murderers to get rid of incriminating evidence like murder
weapons, and there is ample evidence of identity without a weapon
having been recovered.
Defendant also argues about things such as the lack of fiber
transfer, unidentified fingerprints and DNA, and the other set of
footwear impressions. In so doing, he ignores that contradictions
and discrepancies in the evidence are for the jury to resolve and
•
do not warrant dismissal of the case. He also ignores the trial
court's acting in concert instruction. (R pp. 49-50; T pp. 5964-65)
The evidence in this case is as strong or stronger than in
other murder cases in which there was sufficient evidence of the
defendant's identity as the perpetrator.

See, e.g., Stone, 323

N.C. at 450-54, 373 S.E.2d at 432-35 (no evidence of motive;
defendant had access to weapon that could have been used but murder
weapon not definitely identified; tire tracks near victim's body
consistent with tires on car driven by defendant; defendant was
last person to see victim alive; defendant made false statements to
police; defendant had time to commit the murder); State v. Ledford,
315 N.C. 599, 610-14, 340 S.E.2d 309, 317-19 (1986) (boot print at
scene matched defendant's boot; cigarette butt at scene same brand
as defendant's, same blood type; defendant seen near the scene and
with large amount of cash on night of murder); Miles,
at

N.C. App.

, 730 S.E.2d at 823 (circumstantial evidence of motive,

means, and opportunity; murder weapon not recovered); Carver,

- 50 N.C. App. at

, 725 S.E.2d at 903-05 (no evidence of motive;

other circumstantial evidence of identity); Patel,

N.C. App. at

, 719 S.E.2d at 106-09 (circumstantial evidence of motive,
opportunity, and means, and other circumstantial evidence of
identity; method by which victim killed undetermined); State v.
Parker, 113 N.C. App. 216, 221, 223, 438 S.E.2d 745, 749-50 (1994)
(evidence of motive; bullets not matched to defendant's guns;
defendant appeared in area on morning of victim's death;
defendant's brand of cigarettes found near victim's car). As in
those cases, in this case the State presented sufficient evidence
of identity to send the case to the jury for the jury to decide.
CONCLUSION
The State respectfully requests that this Court find no error.
Respectfully submitted this the 11th day of October, 2013.
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you. If you do insist upon these visits while I'm trying to
sleep, at least gain 60 or 70 lbs and start losing your teeth so
I will wake up, call it a nightmare and go back to sleep. You
know I can never end something heartfelt and important on a
serious note. always, •JY.'
MS. HOLT: Your Honor, I would ask permission to
publish State's Exhibit No. 94.
THE COURT: You may.
BY MS. HOLT:
Q.

With regard to State's Exhibit No. 94, Agent Smith,

does that actually appear to be basically two e-mails, one e-mai:
then a reply to that e-mail?
A.

Yes.

Q.

And with regard to the first e-mail that was sent,

does that indicate it was sent on Thursday, October the 5th,
2006, 9:56 a.m.?
A.

Correct.

Q.

And that's toward the bottom of that page?

A.

Correct.

Q.

And with regard to the header infbrmation, what does

that indicate in terms of who sent the e-mail at 9:56 a.m.?
A.

Michelle Young.

Q.

And who is the intended sender, who was it sent to?

A.

It was sent to Jason Young.

Q.

And what is -- is there a subject listed?
Jacqueline M. Sullivan, RPR, CRR
Official Court Reporter
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A.

Yes.

Q.

And what does that say?

A.

Number.

Q.

And with regard to the e-mail that was sent from
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Michelle Young to Jason Young, can you read that part of the
e-mail?
A.

Yes. "Stephanie's friend's name is Maggie. Her # is

608-xxxx.
"These games are supposed to be fun family time
we spend together. While you were right I can't drink, I've had
a very long week (and month) at work and am looking forward to
just taking a break and having some fun hanging out and watching
the game. I would appreciate it if you and I could try to get
along. My feelings were hurt after yesterday when you said you
would wait on me as long as I could get out at a reasonable hour
(which I should without a problem) and then you said you were
just going to go with Rhett even if it were only a matter of
getting there 15-30 min. ahead of time. I'll email Rhett and see
what I can work out", "see if I can work out [dates] with him.
"I would appreciate it if you would pack a cooler
with beer and water for the game so that I have something to
drink as well. What do you want to do about dinner? We have
plenty of buns, hot dogs, etc. left to grill or we could pick
something up or eat at the game. Please just take care of that.
Thanks,"
Jacqueline M. Sullivan, RPR, CRR
Official Court Reporter
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Q.

And then is there -- is it signed Michelle Young?

A.

The signature line is Michelle Young.

Q.

And does that also contain information with regard to

Progress Energy indicating that it was sent from a work account?
A.

Yes.

Q.

And does State's Exhibit No. 94 also have a reply

e-mail on the top part of that page?
A.

Yes.

Q.

And with regard to the header information can you

explain that to the jury?
A.

The header information indicates the subject is

regarding number, from Jason Young, the date 10/5, 2006 at 2:56
p.m. to Michelle Young.
Q.

Could you read the content of that e-mail?

A.

Yes.
"I just found out that Stephanie's friend named

Maggie ended up getting a ticket to the game...that is why she
didn't return calls evidently, so she is out. This morning I
left word for Lisa that I was probably going to use one of
Steph's friends [because] she could get there earlier than the
6:30 pm time frame that Lisa can make it in. I have tried to
call Lisa back, but I left her a [voicemail]. I know she was
hesitant from the start because of a test tomorrow anyway.
"Unless I hear from Lisa about the game soon, I
will go to the game with Cass. I will take care of her and do
Jacqueline M. Sullivan, RPR, CRR
Official Court Reporter
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not need to hear a lecture about weather, rain or temperature.
have always felt I am extremely cognizant of my daughter's health
in EVERY since [sic], even more so than you in most cases. I do
not want to hear anything else on the subject, or we will have
another disagreement.
"You have trouble lying in the bed you make for
yourself. You are the first person to gripe, complain and be
very bitter about tailgates....yet you tell me over the phone
that I need to 'read' your email closer and you're all big about
getting out there [because] you've had a long week and month.
Well, I did read your message and in it you say you want to sit
and watch the game....WHAT does that have to do with going out
and tailgating early? When is the last time you had fun at a
tailgate and didn't complain about me, my actions, your
'friends', their actions, not drinking, the heat, the weather or
any other thing you can. Yet ironically, you want to put
yourself through you'll those negative things that you typically
bitch about... .1 just don't get you

you can't have it both

ways.
"I also never said I was just going with Rhett
'even if were only a matter of getting there 15-30 min. ahead of
time'. I told you Rhett left me a message about getting out
there at 4:30 and that was what I wanted to do. I then told you
that if you want to make the world revolve around you (like you
typically do) then you can call him yourself [because] I refused
Jacqueline M. Sullivan, RPR, CRR
Official Court Reporter
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to. I do not want to be grouped in with you [because] of the wa)
you are always running late and with a 4 hour tailgate window,
that is just wrong on your part.
"I will go pick up Cass, bring her back here for
dinner and go to the game from there. Hopefully, you will
lighten up at some point in your life, but if not, don't try to
bring me with you for I have no desire for that type of
experience." And it ends with the initials JY.
Q.

Thank you. That's all I have.
MR. COLLINS: I don't have any questions. Thank

you.
THE COURT: This witness' testimony is concluded
Ladies and gentlemen, again, we're going to stay
in session and deal with some technical matters that you need not
concern yourself about, but I think the purposes for what the
jury will hear will complete this today through the testimony of
Mr. Smith. Mike Smith who is by my count, if I'm correct, is
about the 34th witness in the matter which has been in session
now for two weeks. On behalf of counsel and certainly on my own
behalf I want to thank you and commend all of you for being
timely and for the careful attention that you've paid to the
evidence in this case. It has been no small task, and we greatl)
appreciate your being here when you're supposed to be here and
you paying the kind of attention that all of you have paid to it.
You haven't heard it all so keep an open mind.
Jacqueline M. Sullivan, RPR, CRR
Official Court Reporter
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MR. CUMMINGS: And then Stephanie Clarkston Giles
will testify she was at one time one of Cassidy.'s teachers at
that day care as well and was also a baby-sitter for the Youngs
at their home.
THE COURT: Okay. I know you've objected to the
testimony of the witness. We heard Ms. Palmatier Friday
afternoon. I take it you object to this line of testimony and
evidence in its entirety.
MR. KLINKOSUM: We would, your Honor, on grounds
previously stated.
THE COURT: As I understand, your position is
that the statement of the child is hearsay and not otherwise
admissible, as well as it's not a foundation to show that the
capacity of the child to fully understand and appreciate and
relate her observations due to her age and that her conduct is
also ambiguous.
MR. KLINKOSUM: That is correct, your Honor, as
well as confrontation/cross-examination grounds and due process
and 403.
THE COURT: And as I understand it, you object to
any testimony with regard to the child herself because you
contend the testimony with regard to the child is not relevant to
any issue in these proceedings.
MR. KLINKOSUM: That is correct.
THE COURT: I mean, the learning and her
Jacqueline M. Sullivan, RPR, CRR
Official Court Reporter
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schooling and observations about the folks at school and things
like that.
MR. KLINKOSUM: That is correct, ybur Honor.
THE COURT: All right. Well, I do believe it is
relevant and I have overruled your previous objections and your
objections are preserved for the record and the objection goes to
the testimony of every witness on this subject as I underStand

it.
MR. KLINKOSUM: It does, your Honor.
THE COURT: Okay. All right. Anything further?
MR. CUMMINGS: No, sir.
THE COURT: Okay. You've asked me to give the
limiting instruction that I have indicated that I would limit
this testimony with regard to at least the testimony with regard
to the child's actions and conduct and statements. I'll give a
limiting instruction this morning when the jury comes in when I'm
advised the nature of the witnesses' testimony.
MR. KLINKOSUM: Yes, sir.
THE COURT: All right. Thank you.
MR. KLINKOSUM: Without specifically waiving any
objections.
THE COURT: Yes. Very well.
Sheriff, ask the jury to come in, please.
(Jury enters courtroom at about 9:53 a.m.)
THE COURT: We're in session. Good morning,
Jacqueline M. Sullivan, RPR, CRR
Official Court Reporter
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folks. We're ready to proceed now. I apologize for the delay.
I met with the attorneys in chambers this morning to address the
next series of witnesses that will be called by the state in this
matter and make some technical rulings, and also to discuss with
them the limiting instruction that I will give to you with regard
to how you may consider the testimony of these witnesses. The
district attorney that's prosecuting this case has announced it
will call at least three and perhaps more witnesses this morning
first thing who will testify, as I understand it, from the
witnesses' observations of the child, Cassidy Young, at a time
shortly after her mother's death when she was at a day-care
facility at a time which the state contends and the defendant
denies that the child may have had some memory of the event
surrounding her mother's death. Given the young age of the child
and her obvious lack of maturity to fully appreciate and
comprehend and understand events, that the testimony with regard
to people who observed the child is going to be limited for your
consideration. The testimony of the child's conduct and
statements will be allowed for one purpose only. If you find
that the testimony of these witnesses is accurate and true then
you may consider their testimony regarding the actions and the
statements of the child, Cassidy Young, in determining whether. or
not the child actually witnessed some part of the assault on her
mother. You may not consider this evidence for any other purpose
and you may not consider the conduct and the statements of the
Jacqueline M. Sullivan, RPR, ORR
Official Court Reporter
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child as evidence of the identify of the person or persons who
caused Michelle Young's death, but I will allow you to consider
this information for that limited purpose only, and I'll give you
this instruction again later in the trial.
You may call your next witness.
MR.,CUMMINGS: Thank you, sir. The state would
call Brooke Bass.
THE COURT: Ma'am, be sworn, please.
You may proceed.
MR. CUMMINGS: Thank you, sir.
BROOKE BASS, having been duly sworn by the court clerk, was
examined and testified as follows:
DIRECT EXAMINATION
BY MR. CUMMINGS:
Q.

Good morning. Would you state your full name, please?

A.

Meredith Brooke Bass.

Q.

And Ms. Bass, you'll need to speak up like you're

doing now, and I think the microphone is probably on. So tell me
how you know Cassidy Young.
A.

I was Cassidy Young's teacher from August 2006 until

she left our facility at Country Sunshine Children's Center.
Q.

Okay. And at that time, that is, in August of '06,

how long had you been employed at, you said Country Sunshine?
A.

Yes, sir.

Q.

Tell me about that facility.
Jacqueline M. Sullivan, RPR, CRR
Official Court Reporter
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BY MS. HOLT:
Q

Ms. Whitney, I've handed you what has been marked for

identification purposes as State's Exhibit No. 95 and ask you if
you can recognize that.
A.

I do.

Q.

What is State's Exhibit No. 95?

A.

This appears to be a Yahoo e-mail associated with a

Yahoo user name of Young Pack, Y-o-u-n-g, Pack, P-a-c-k. That iE
.

the user name that was signed in to Yahoo at the time this e-mai:
was retrieved.

Q.

And is this State's Exhibit No. 95 actually something

that you recovered during the course of your examination of the
home computer from 5108 Birchleaf?
A.

Yes, ma'am, it is.

Q.

And with regard to -- and you indicated this was a

Yahoo, so this would be as a result of a web-based?
A.
. Q.

Yes, ma'am.
So is this a file that was stored or in the

unallocated space, or how did you find this?
A.

This was a file that was contained -- how do I say

this? It is a file, it was not in unallocated space, but it
would not render properly when I attempted to simply put a
checkmark on it and pull it out for people to see so I had to
carve it, but it is not in unallocated space. It was in
temporary Internet files if I remember correctly.
Jacqueline M. Sullivan, RPR, CRR
Offinial Court Reporter
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Q.

And again what is temporary Internet files?

A.

If you'll just stand by one moment. Let me make sure

I'm correct on that. Yes, ma'am.
Temporary Internet files are essentially snapshots of
the web browsing that you're doing. The web browser will do that
in order to speed up the rendering of the web page if you have to
go back to it and it just sort of stores these web pages kind of
forever or until you run out of room, and this was one of the web
pages that was stored in the temporary Internet files associated
with user Jason on item ten.
Q.

And when you observed State's Exhibit No. 95 did you

then have that printed out in the form that it now appears in
front of you?
. A.
Q.

I did.
And is it exactly as you found it, that is, did you

make any additions or deletions to State's Exhibit No. 95?
A.

No, ma'am.
MS. HOLT: Your Honor, at this time the state

would move into evidence State's Exhibit No. 95.
THE COURT: That will be received.
(State's Exhibit No. 95 was received into
evidence.)
MS. HOLT: Your Honor, at this time I would ask
to publish to the jury copies of State's Exhibit No. 95 while I
inquire of Ms. Whitney further about this exhibit.
Jacqueline M. Sullivan, RPR, CRR
Official Court Reporter
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THE COURT: You may.
BY MS. HOLT:

Q.

Ms. Whitney, State's Exhibit No. 95 you have in front

of you. Basically can you explain kind of the format and what
you were able to observe and what this is?
A.

Yes, ma'am. Anybody that uses e-mail understands that

when you receive an e-mail you can reply back. Generally when
that happens your reply is going to incorporate the original
e-mail that was sent to you. Generally you may know in your
experience that your reply will be on top of the original e-mail
that was sent to you. Generally, it depends on the e-mail
client, but many times the original e-mail sent to you, if you
reply to it and it's incorporated in your reply, will have some
character next to each line that indicates that it's not your
e-mail, and in this case you see that there are karats or greate.
than signs next to many of the lines and in this case I believe
that indicates that the original e-mail that is being replied to
is the one with karats.
Now, there is a third complicating-issue in this
series of e-mails in that it appears to me that
Michelle.Young@PGNmail.com sent an e-mail to Youngpack@Yahoo.com
that e-mail address replied, but instead of replying and writing
his or her reply at the top, that person went through down in t1-1
original e-mail to address individual points and so at that
you'll notice that there are sections within the karated portion
Jacqueline M. Sullivan, RPR, CRR
1:27-)nr1r.
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that have a series of hyphens and have no karats next to them so .
you'll see lines that have karats, then there will be a break, a
bunch of hyphens, a paragraph, some hyphens, and then more text
with the karats. My interpretation of this is that the person
that is replying has simply interjected into the original e-mail
itself in order to -- instead of saying as to your point one
here's my response, as to your point two here's my response,
they've simply gone into that original e-mail and typed their
response in.
Q.

So basically it would be taking the original e-mail

and then having parts of that original e-mail and then a response
to that, so basically editing and responding in the same fashion?
A.

Exactly. And you'll notice at the end of the e-mail

there is -- there are three equal signs and then it says message
truncated and then three equal signs. My interpretation of that
when you're using a free e-mail service they're having to take up
server space, which costs money, to host your free e-mails, so
you may have noticed if you ever have an e-mail that's bouncing
back and forth, reply, reply, reply, reply, it's not going to
grow exponentially. At some point the e-mail provider is going
to say that's enough and they will truncate or cut off the end of
the message. I believe that this section that says message
truncated simply indicates just that. That Yahoo.com said all
right, that's as long as this e-mail is going to get. The rest
gets cut off.
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MS. HOLT: Your Honor, may I approach the witnes!
for a moment?
THE COURT: You may.
MS. HOLT: May I approach the clerk?
THE COURT: I don't think she's approachable.
MS. HOLT: I need I think five copies. One of
the jurors has one of the ones that doesn't -- it's missing a
couple of the pages. The one your Honor has and the one the
defense lawyer has I just need to front and back, so it's not
copied correctly. The rest of the jurors should, so I just need
to get some additional copies before I ask her any further
questions that are complete copies. I apologize. I realized
that at just that moment.
THE COURT: Let me see all of you. Just bear
with us a moment or two, ladies and gentlemen. We'll get it
straightened out.
(Bench conference.)
THE COURT: The copying with some errors here.
You need to have eleven pages, so your first page would be one,
second page number three, third page front, back page, four,
,five, six, on to eleven. Anybody who doesn't have that we'll
swap you out.
All right. You may proceed.
MS. HOLT: Thank you, your Honor.
BY MS. HOLT:
Jacqueline M. Sullivan, RPR, CRR
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Q.

Ms. Whitney, now referring to State's Exhibit No. 95

in full that you were referring to that you have in front of you,
with regard to you talked about the original e-mail and how it
appears that areas were inserted, the top portion of that subject
re: Date October 24th, 2006, Tuesday, 15:52:59 through 0:400,
what does that appear to be?
A.

That appears to be the last eTmail in a series of

three. The way that I read this is at the bottom of page one the
first e-mail is from Young, Michelle. The reply e-mail is the
one that incorporates the insertions. That's from Jason Young,
sent Tuesday, October 24th, 2006 at 3:18 p.m. He sends that to
Young, Michelle. She then responds from Young, Michelle to Jason
Young on the very top, which is Tuesday, 24 October at 15:52
hours. With e-mail you read them from the top -- from the bottom
to the top.
Q.

So with regard to the original e-mail that appeared to

be sent from Michelle Young to Jason Young :to which he replies,
where does that original e-mail begin with regard to State's
Exhibit No. 95?
A.

I believe it begins karat, "Boo hoo. Overall, yes, I

thought that was a very sweet email. Thank you," at the very
bottom of page one.
Q.

And does he reply to that particular part of that

e-mail?
A.

It goes on. "I do wish we could talk like this in
Jacqueline M. Sullivan, RPR, CRR
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person. Our communication is one of the things that I hope you
and I can really improve upon in counseling".
Q.

So that would be --

A.

Her.

Q.

Her to him?

A.

Exactly.

Q.

And his response that he -- that portion of her

e-mail?
A.

And then the insertion reads: "I do not have a

problem communicating my TRUE", all caps, "feelings and telling
you how I feel. I have problems when I DO", all caps, "tell you
how I feel and you don't address those feelings or my
thought/concerns. I put down multiple concerns in my first emai:
that I would like to address with you, but you did not respond
too", [sic] parens, "(I realize you don't have time at work to
address everything)." Close parens. "I am not opposed to going
to a counselor, but I am standing by what we agreed upon and thais for YOU", all caps, "to go figure out the sexual issues of
your past and for you to discuss your parents [sic] divorce and
relationship issues first. I don't think you will ever take the
initiative in any other way. After that, if we still need to se
a counselor for you and I, then fine." And that's the end of th
insertion.
Q.

And then does it contain a part of the original e-maii

from Michelle Young to Jason Young?
Jacqueline M. Sullivan, RPR, CRR
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Yes, ma'am. So the karat picks up. Well, it appears

to be a continuation of the sentence that was before the
insertion.
"Our communication is one of the things that I
hope you and I can really improve upon in counseling". Then
there's the insertion and so he picks up, "together (which btw",
which is a common abbreviation for by the way, "(which btw I
didn't time get to go last week and had to reschedule for this
Friday which is why I was asking about Cassidy's parade to see if
I needed to reschedule again)." Close parens. "I think that is
something that causes a lot of unnecessary stress for me - we
argue over little things and they turn into big things bc",
because, "we aren'.t able to talk about them.
"As for figuring myself out - yes, I am def."
definitely, DEF period, which I take to mean definitely, "a
person that craves attention".

Q.

And then is there an insert where he replies to that

portion of the e-mail?
A.

Yes. The insertion then reads, "craving attention is

one thing, but going so far as to make things up to get it is
TOO", all capital, "much. The most", quote, "'liked'", unquote,
"people that I've ever been around are the most genuine, and when
you thrive on", quote, "'drama'", unquote, "so much that you lie
to create that drama, that is not being genuine and folks see
right through it, whether you realize it or not. One day, it all
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comes out. A prime example of this", quote, "'drama'", unquote,
"is what you just addressed below. The", quote, "'drama'",
unquote, "had me putting", quote, "'no thought'", unquote, "into
our anniversary, not" getting -- excuse me -- "not giving you a
card and not getting you anything. In reality, I HANDWROTE", al]
caps, "you a card, dropped it in the mail on 10/7" and, excuse
me, dropped it in the mail on 10/7 "as it is postmarked and got
you more than $25 worth of Starbucks cards. Have you gone back
to your mom and told her about that yet??? All I've heard about
is I don't care b/c I didn't even get a card or anything for
you.. heck, I actually did more than you...you wrote", quote,
"'love, michelle'", unquote, "and I actually had a'nice hand
written note. In reality, does that bother me? NO," all caps,
"but I have to point that out as our defensive mechanism", excuse
me. I have to point that out as a defensive mechanism "since yot
came dn so strong to me in front of you mom. Moral of the
story--don't get so emotional over", quote, "'spilled milk' and
make sure your mom and WHOEVER else gets a picture of the GOOD
well as the bad."
Q.

And at that point does it refer back to the original

e-mail?
A.

Yes, ma'am. Again it appears to pick up mid-sentence.

The sentence that it addresses is for: "As for figuring myself
out - yes, I am [definitely] a person that craves attention, but
believe it or not I do like alone time too", parens, "(just
Jacqueline M. Sullivan, RPR, CRR
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probably not as much of it as others)." Close parens. "I savor
sitting by myself on Sunday morning reading the paper and
drinking some Starbucks. I actually thought, you know, maybe I
should do this at Sundays at home that Jase", J-a-s-e, "gave me
and make sure I get some Michelle time. One day I sat and wrote
in my journal for awhile, and it was really nice. I am not a
complicated person, but I agree I prob.", p-r-o-b, "have some
issues from my past to deal with and that will always impact who
I am and that is something that I am trying to at least identify.
I do know a good bit about myself - I like to run, I like to
read, to cook, to organize things, to shop, but most of all, to
spend time with my family - both you and Cass, and my mom, sis,
etc.
"I agree that we need to figure out a balance
with mom. It's just a delicate issue. I know you don't think
that I come down hard on her, but I do. I had a talk with her in
NY about the whole issue with her telling Meredith. It's like if
I don't yell and make a stink, it doesn't stand out in her mind.
I told her that I was upset with her after she told Meredith
about me being pregnant, that was our news, etc. and then she
spilled the beans about the boy like she didn't even remember me
telling her that I was upset with her the first time. And it
isn't like my mom to gossip. I do think part of it is that her
memory is starting to fade some. You are right - I would love
for mom to find someone, but you're also right that I think Mom
Jacqueline M. Sullivan, RPR, CRR
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can get really wrapped up in her man. So while I do feel bad for
her, I am also enjoying the time I get to spend with her. This
past weekend, it was so nice for us to go shopping together, ridE
together and talk in the car to Statia's and Jen's and eat dinner
together in the city. We hardly ever get that one on one time.
I agree this last visit was long. I really thought that you
wouldn't be around for most of it, so that it wasn't that big a
deal from your point of view. I agree 4 days or so would be morE
ideal and when she moves here that would be the deal. We talked
about how she'll only be at our house 3 nights a week and one of
those nights will go a designated 'date night' for you and I to
go" -- excuse me -- for you and I to "go to dinner, take a walk,
play some tennis, whatever - just make sure that we get some
quality time together. She'll also stay at Mere's some and I
said from time to time I would bring the kids to her at the beacl
or let her take them back for the week, etc. to break it up
some."
Q.

And then is there a insert or response from Jason?

A.

Yes, ma'am. There is the insert says, "i don't get

this....when she MOVES", all caps, "here, she shouldn't BE", all
caps, "here at all. THAT is what her house is for. If she want
to come have dinner or visit for a few hours...fine, but she is
not going to LIVE", all caps, "here."
Q.

And then does it continue on with the original e-mail?

A.

Yes, ma'am. The original continues, "But for right
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now, I think these she is bored and lonely and spends hundreds of
dollars to come here so figures why not spend a week or so and I
agree. We did discuss Thanksgiving and Christmas and I think Mom
is planning to fly back to Raleigh after Disney and stay with us/
Mere through Thanksgiving but since you and I are going to the
mts", I presume that's mountains, "for the weekend, it will be
just" -- it will just "be a few days. As for Christmas, she is
driving and has some flexibility there but I thought she would
come for the week to help prepare Christmas and then stay through
NYE", oh, probably New Year's Eve, "to babysit so you and I can
go out if we want", parens, "(or we could just have people at our
house this year)." Close parens. I can talk to Mere about Mom
staying with her for the days after Christmas though."
Q.

And then does it appear that Jason responds to

Michelle's e-mail further?
A.

Yes, ma'am. The insertion says, "no. I do not want

your mom here a week before Christmas and I don't want her here
through new years eve. If she wants to come AT Christmas and
stay for two or three nights, then fine. I am not spending my
entire holiday season with my mother in law at my house. i'm not
wavering on this and i don't think i'm being extreme. if your
mom lived in California and we saw her once a year, then sure,
come and stay for a week, but I see her VERY VERY VERY", each one
is all caps, "often and i don't think she is being neglected in
regards to", quote, "'granddaughter time'". Unquote. "if your
Jacqueline M. Sullivan, RPR, CRR
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mom, is here for anything over a few days around Christmas, then
i will simply choose to spend my Christmas elsewhere. enough is
enough and I've told you this until i'm blue in the face. You
can make me be the villain again on this, or you can make
something up...three nights is PLENTY", all caps, "of time
considering how much we've already seen her in october, how much
we WILL", all caps, "see her in novemeber [sic] and again in
december. i'm not budging on this."
Q.

And then does it appear to go back to the original

e-mail?
A.

Yes, ma'am. "We talked some about when baby comes - I

said that I'd def.", definitely, "like her to come down and help
out that first week but with you being able to work from home, I
may not need her to stay as long and that we can play it by ear.
Mom and I have become very close though and she is one of my
closest friends. While I don't generally go to her with issues
concerning you and I, when she sees me upset, I am going to talk'
about it. Excuse me. "I am going to talk to her about it."
Q.

Is there an insertion or response from J. Young at

that point?
A.

Yes, ma'am.

Q.

And what is it?

A.

"talking with your mom is GREAT, making stuff up,

being dramatic and spouting off when you're emotional is nothing
but bad. I can't believe you haven't already learned your •lessol
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about this, but you see the point that i'm at with your mother
now. do you really think it's worth straining that relationship
further for your own drama?"
Q.

And at that point does it go back to the original

e-mail, Michelle to Jason?
A.

Yes, ma'am. "Bottom line is that I love you very much

and you know how loyal I am and how much effort I'm willing to
put forth. Let's please go talk through these issues together
with someone - Meredith, the counselor, etc."
Q.

And what's Jason's response to that portion of the

e-mail?
A.

"i have addressed these issues and We've agreed upon a

solution, but YOU", all caps, "are to talk to someone about
YOUR", all caps, "issues first. i will then GLADLY", all caps,
"move forward from there."
Q.

At that point does it go back to the original e-mail

from Michelle to Jason?
A.

"Btw-", by the way, "she asked us to come back in to

Lucky's pretty much anytime this week. Maybe we could do that
[Saturday] night? Maybe you could see if Stephanie could babysit
for a few hours?"
Q.

And what is Jason Young's response to that part of the

e-mail?
A.

"i will talk to steph to see her availability. i am

going to go over to broncie's one night tO party with the",
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quote, "'young school'", unquote, "guys since they will all be ir
town this weekend, so i'm not sure if that will be friday or
saturday, but it shouldn't have any conflict with dinner plans
either way.
"and I do love you too and I want it to work!
iy".
Q.

And at that point what's the next thing on this

e-mail?
A.

If you could give me just one moment, I'd like to

check the date. It appears that this might have been an even
prior e-mail. It's dated Tuesday, October 24th, at 12:55 p.m.,
which predates everything on top of it. It's from Jason Young tc
Michelle Young and it is all one original e-mail that has no
insertions.
Q.

Okay. And it says this was the one that was sent

prior to him taking her e-mail and responding to it?
A.

Yes, ma'am. It appears that he sent her an e-mail on

Tuesday, at 12:55. She responded at an unknown time. Responded,
not replied.
Q.

Okay.

A.

He replied to her response at October 24th at 3:18 anc

then she responded at 15:52 hours on the same date which is the
very first one.
Q.

And so her response to the e-mail that you've just

read, what was that?
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Her response to what I just read was: We can talk

about this later. I don't have time to deal with slash this at
work nor do I want to argue with you over e-mail.
Q.

And so what you've now identified as being the first

e-mail sent from Jason Young to Michelle Young in this series of
October the 24th at 2006 at 12:55 p.m., could you read that
e-mail?
A.

Yes, ma'am. "I am sorry; I didn't mean to pick a

fight with you either. I had realized in my head that it
probably didn't make sense for me to go to the mtns this weekend,
but I was really looking forward to camping. I realized it
doesn't logistically make as much sense b/c of work, but I hated
the fact that we had discussed it, I was cleared to go, and you
still pulled the", quote, "'quality time'", unquote, "card on me.
"I enjoyed my freedom and being independent and I
feel like when I go through the process of", quote, "'clearing'",
unquote, "something with you, parens, "(which we USED", all caps.
"to fight about me not", quote, "'clearing'", unquote, "stuff and
just doing at the drop of a hat...)," close parens, "I should be
able to follow through with it and make a decision for myself. I
was actually already leaning heavily towards staying, but that
was MY", all caps, "decision to make. I don't like hearing the",
quote, "'quality time'", unquote, "argument with you b/c I feel
you qualify 'quality time' to your own discretion and it see-Ms tr
change to fit your situational need at the time. If you don't
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think we've spent quality time together in the past couple of
weeks, then maybe we could cut back on the amount of time your
mother stays at our house. This past little", quote, "'visit'
was close to two weeks and that is just too much. I know I was
in Denver for 3 days of the visit and we were away for the
wedding weekend, but I WAS", all caps, "still with her for nearl)
a week!
"I would like to propose a", quote, "'cap'",
unquote, "on staying with us to 4 days and 3 nights. That is
ample time to visit and do whatever is needed to be done, but at
the same time it won't wear out the 'welcome' too badly. I know
your mother loves us and wants to spend as much time with you one
Cass as she can, but it has always been extreme. I have
discussed this issue with you many times and it has never been
fully 'fixed'. I feel like a villain and for wanting to go to m)
families [sic] in the mtns for Thanksgiving and not have her witI
us for the whole time, but I feel you don't step up for our
family and state," quote, "'enough is enough'", unquote, "so I'm
always the", quote, "'bad guy'", unquote, "...and you let her
know it." And at that point the message is truncated so I do not
know if it continues further.
Q.

You indicated, Ms. Whitney, that these messages with

regard to the dates were on or about October the 29th of 2006, a
couple times on that same date?
A.

Yes, ma'am, yes, ma'am.
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